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 Beginning in the 1970s, the government has placed increased emphasis on natural 
resource protections and on impact mitigation as a matter of federal public policy. As with most 
policy initiatives, this regulatory direction has resulted in increased statutory mandates and 
implementing regulations which, taken together, require focused and sophisticated due diligence 
in the acquisition and anticipated development of real property throughout the country. This 
paper addresses the unique and evolving regulatory requirements associated with real estate 
development or other activities that may affect “waters of the United States,” including but not 
limited to wetlands, streams, ponds, and similar aquatic resources in proximity to and with a 
potential hydrological connection to such natural resources.   

 Under the Clean Water Act (“CWA”), a person must obtain a permit in order to discharge 
dredged or fill material from a point source into a navigable water. 33 U.S.C. §§ 1311, 1344.  For 
the most part, the permitting program mandated under Section 404 of the CWA is implemented 
on a day-to-day basis by the U.S. Army Corps of Engineers (“Corps”), with Environmental 
Protection Agency (“EPA”) involvement on various specific aspects of regulation and 
enforcement. Generally, Section 404 permits are necessary only when the federal government 
has jurisdiction over the property proposed for development (i.e., whether it contains a “water of 
the United States”) and the activity proposed to be undertaken within or affecting such areas (i.e., 
there is a non-exempt discharge of “dredged or fill material”1).   

                                                
1 Exemptions from Section 404 permitting requirements are found in Section 404(f), 33 U.S.C. 
§ 1344(f).  That section carves out the following activities from the prohibition of discharge of 
dredged or fill material without a permit:  normal farming, silviculture, and ranching activities 
(such as plowing, seeding, cultivating, minor drainage, harvesting for the production of food, 
fiber, and forest products, or upland soil and water conservation practices); for the purpose of 
maintenance, including emergency reconstruction of recently damaged parts, of currently 
serviceable structures such as dikes, dams, levees, groins, riprap, breakwaters, causeways, and 
bridge abutments or approaches, and transportation structures; for the purpose of construction or 
maintenance of farm or stock ponds or irrigation ditches, or the maintenance of drainage ditches; 
for the construction of temporary sedimentation basins on a construction site which does not 
include placement of fill material into the navigable waters; for the purpose of construction or 
maintenance of farm roads or forest roads, or temporary roads for mining equipment, where such 
roads are constructed in accordance with best management practices, to assure that flow and 
circulation patterns and chemical and biological characteristics of the navigable waters are not 
reduced, and that any adverse effect on the aquatic environment will be otherwise minimized; or 
resulting from any activity with respect to which a State has an approved nonpoint source 
management program.  33 U.S.C. § 1344(f)(1)(A)-(F).  These exemptions are generally 
interpreted narrowly, see Borden Ranch Partnership v. U.S. Army Corps of Eng’rs, 261 F.3d 
810, 815–16 (9th Cir. 2001), aff’d, 537 U.S. 99 (2002), and are subject to the “recapture” 
provision in 33 U.S.C. § 404(f)(2). 
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1. “Waters of the United States” - An Elusive Concept 

 The main source of Section 404-related debate since the 1970s has been over the 
definition of “navigable waters,” which Congress defined simply as “waters of the United States, 
including the territorial seas.”2 Over time, there has been an ever-changing network of 
regulations, guidance, and judicial interpretations on which agencies, project proponents, and 
interested third parties have had to rely to determine if “waters of the United States” exist and 
require a Section 404 discharge permit.   

 Beginning in the 1970s, the Corps’ interpretation of its jurisdictional authority under the 
CWA was quite limited, defining “navigable waters” as “those waters of the United States which 
are subject to the ebb and flow of the tide, and/or are presently, or have been in the past, or may 
be in the future susceptible for use for purposes of interstate or foreign commerce.”3 But after a 
district court in D.C. held that Congress had “asserted federal jurisdiction over the nation’s 
waters to the maximum extent permissible under the Commerce Clause of the Constitution,”4 the 
Corps expanded its regulatory definition of “waters of the United States.”5 The agency’s broader 
regulations set off a cascade of Supreme Court interpretations, beginning in 1985 with the 
Riverside Bayview Homes case.6 In Riverside, which interpreted Congress’ 1977 amendments to 
the CWA, the Court held that Congress intended the federal government to have jurisdiction over 
wetlands adjacent to a traditional navigable water, such that the Corps could regulate wetlands 
that “function as integral parts of the aquatic environment even when the moisture creating the 
wetlands does not find its source in the adjacent bodies of water.”7  This ruling served to expand 
significantly the geography subject to the 404 permit process.   

 Reacting to the Supreme Court’s decision, the Corps revised its regulations to include 
what was known as the “Migratory Bird Rule,” asserting jurisdiction over certain intrastate 
waters based on their actual or potential use as a habitat for migratory birds.8  In the second of 
the Supreme Court’s major rulings on the breadth of CWA jurisdiction, the Court held in Solid 
Waste Agency of Northern Cook County that the jurisdiction extended under the Migratory Bird 
Rule was overbroad.9  Specifically, the Supreme Court found that Congress did not intend in the 
CWA to regulate isolated waters in the absence of a surface connections to other regulated or 
jurisdictional waters.10 This ruling, unlike the Riverside Bayview Homes, led to the elimination of 
significant aquatic resources throughout the County from the 404 permit program.   

                                                
2 33 U.S.C. § 1362(7). 
3 39 Fed. Reg. 12,115, 12,119 (Apr. 3, 1974). 
4 Natural Res. Def. Council v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). 
5 40 Fed. Reg. 31,320 (July 25, 1975). 
6 United States v. Riverside Bayview Homes, 474 U.S. 121(1985). 
7 Id. at 135. 
8 51 Fed. Reg. 41,217 (Nov. 13, 1986). 
9 Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159, 
174 (2001). 
10 Id. at 174 (“Permitting respondents to claim federal jurisdiction over ponds and mudflats 
falling within the ‘Migratory Bird Rule’ would result in a significant impingement of the States’ 
traditional and primary power over land and water use.”) 
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 Just five years later, the scope of “waters of the United States” as a measure of 
Section 404 jurisdiction was again before the Supreme Court in the Rapanos case, which resulted 
in a fractured 4-1-4 opinion putting forth two applicable tests for determining “waters of the 
United States.”11  The two “tests” established under Rapanos are:  

(1) Justice Scalia’s plurality, which defines jurisdictional waters as “only those relatively 
permanent, standing or continuously flowing bodies of water ‘forming geographic 
features’ that are described in ordinary parlance as ‘streams[,] ... oceans, rivers, [and] 
lakes.’  The phrase does not include channels through which water flows intermittently or 
ephemerally, or channels that periodically provide drainage for rainfall.”12; and  

(2) Justice Kennedy’s concurrence, defining jurisdictional wetlands as those, “either 
alone or in combination with similarly situated lands in the region, significantly affect the 
chemical, physical, and biological integrity of other covered waters more readily 
understood as ‘navigable.’”13   

The dissent took the position that the agencies could use either test to assert jurisdiction.14   

 In 2007, the agencies responded to the Rapanos opinion with what became known widely 
as the Rapanos guidance.15 The Rapanos guidance states that federal jurisdiction will routinely 
be asserted over traditional navigable waters, wetlands adjacent to traditional navigable waters, 
non-navigable tributaries of traditional navigable waters that are relatively permanent where the 
tributaries typically flow year-round or have continuous flow at least seasonally (generally at 
least three months in a year), and wetlands that directly abut such tributaries.16 And for non-
navigable tributaries that are not relatively permanent, wetlands adjacent to non-navigable 
tributaries that are not relatively permanent, and wetlands adjacent to but that do not directly abut 
a relatively permanent non-navigable tributary, the Corps is directed to conduct a fact-specific 
analysis to determine whether a “significant nexus” exists.17 The Rapanos guidance was 
finalized as Corps policy for such jurisdictional determinations and has been relied upon by all 
Corps offices since 2008, although with confusing and arguably inconsistent results.  

 Since Rapanos, nearly all of the nation’s circuit courts have addressed the application of 
its two tests and the Corps’ guidance documentation based upon this ruling, all with somewhat 
mixed results. For instance, the Fourth, Ninth, and Seventh Circuits held that Justice Kennedy’s 
test controlled on the question of federal jurisdiction but found that the plurality test might also 

                                                
11 Rapanos v. United States, 547 U.S. 715 (2006). 
12 Id. at 739.  The plurality added that “only those wetlands with a continuous surface connection 
to bodies that are ‘waters of the United States’ in their own right, so that there is no clear 
demarcation between ‘waters’ and wetlands ‘adjacent to’ such waters, are covered by the Act.”  
Id. at 742. 
13 Id. at 780.   
14 Id. at 810. 
15 EPA and Army Corps of Engineers Guidance Regarding Clean Water Act Jurisdiction After 
Rapanos, 72 Fed. Reg. 31,824 (June 8, 2007). 
16 Id. 
17 Id. 
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apply in certain cases.18 The Eleventh Circuit ruled that only the Kennedy significant-nexus test 
could be used to prove federal jurisdiction over waters.19 Following Justice Stevens’ Rapanos 
dissent, the Eighth, Sixth, Fifth, and First Circuits held that the government could prove 
jurisdiction using either the “relatively permanent” test or the “significant-nexus” test.20  

 In September 2013, EPA’s Office of Research and Development issued a report 
synthesizing a large volume of scientific literature about the nationwide connectivity and 
isolation of waters in the United States.21 In the “Connectivity Report,” EPA offered the 
fundamental conclusion that almost all wetlands and open waters are connected to downstream 
waters and influence their flow.22 Based in part on the findings in the Connectivity Report, the 
Corps and EPA promulgated a proposed rule in 2014 defining “waters of the United States” 
based upon the direction established in Rapanos. Following extensive public comment and 
rigorous debate, the so-called “Clean Water Rule” was issued in final form in June 2015.23     

 To many, the Clean Water Rule represents a significant and more objective expansion of 
the Section 404 jurisdictional threshold. Generally, the Rule provides key definitions of “waters 
of the United States” to include:   

(1) traditional navigable waters;  

(2) interstate waters;  

(3) territorial seas;  

(4) impoundments of water bodies that otherwise meet the definition of “waters of the 
United States”;   

(5) all tributaries of water bodies in the first three categories;  

(6) waters “adjacent” to water bodies in the first five categories; and  

                                                
18 Precon Dev. Corp. v. U.S. Army Corps of Eng’rs, 633 F.3d 278 (4th Cir. 2011) (declining to 
address the plurality standard after applying the “significant nexus” test); N. Cal. River Watch v. 
City of Healdsburg, 496 F.3d 993 (9th Cir. 2007); United States v. Gerke Excavating, Inc., 464 
F.3d 723 (7th Cir. 2006). 
19 United States v. Robison, 505 F.3d 1208 (11th Cir. 2007). 
20 United States v. Bailey, 571 F.3d 791 (8th Cir. 2009); United States v. Cundiff, 555 F.3d 200 
(6th Cir. 2009); United States v. Lucas, 516 F.3d 316 (5th Cir. 2008); United States v. Johnson, 
467 F.3d 56 (1st Cir. 2006). 
21 The final report, entitled “Connectivity of Streams and Wetlands to Downstream Waters: A 
Review and Synthesis of the Scientific Evidence,” is available at 
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=296414. 
22 Id. 
23 The agencies received over one million public comments to the proposed rule, 79 Fed. Reg. 
22187 (Apr. 21, 2014).  The final rule was issued at 80 Fed. Reg. 37054 (June 29, 2015).  
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(7) “other waters” that are determined, on a case-specific basis, to have a “significant 
nexus” to a waterbody in one of the first three categories.24   

 To most, the Clean Water Rule reflects an effort by agencies adopt into regulation and to 
build upon Justice Kennedy’s significant nexus direction from Rapanos.   

 The most significant changes contained in the Clean Water Rule can be summarized as 
follows: 

• The key term “waters of the United States” is defined to include all tributaries of 
traditional navigable waters, interstate waters, and territorial seas and tributaries 
defined as waters physically characterized by the presence of a bed and banks and an 
ordinary high-water mark (“OHWM”), created by sufficient volume, frequency, and 
duration of flow.25 Rapanos had left open the question of whether tributaries with 
intermittent or ephemeral flows (i.e., tributaries that are not relatively permanent) 
would be considered jurisdictional, and they will be under the Clean Water Rule if 
these two physical characteristics are present. In addition, a tributary does not lose its 
jurisdictional status as a “water of the United States” if there is a break in the 
tributary, such as a bridge, culvert, or one or more natural breaks (such as wetlands 
along the run of a stream, debris piles, boulder fields, or a stream that flows 
underground), provided a bed and banks and an OHWM can be identified upstream of 
the identified break.26 

• “Waters of the United States” is further defined to include all waters “adjacent” to 
traditional navigable waters, interstate waters, territorial seas, impoundments of water 
bodies that otherwise meet the definition of “waters of the United States,” and 
tributaries of traditional navigable waters, interstate waters, and territorial seas.27 
Under the Rule, “adjacent” is not limited to wetlands contiguous to waters of the 
United States, but also includes “neighboring,” which is defined as waters within 
certain geographic limits of the five types of jurisdictional waters listed in its 
definition.28 Under these regulations, the following are “adjacent,” and thus 
jurisdictional, waters:   

(1) any water within the 100-year floodplain and within 1500 feet of the OHWM 
of the five types of jurisdictional waters;  

(2) any water within 100 feet of the OHWM of the five types of jurisdictional 
waters, no matter the location of the floodplain; and  

                                                
24 33 C.F.R. § 328.3(a). 
25 33 C.F.R. § 328.3(a)(5); 33 C.F.R. § 328.3(c)(3); Clean Water Rule Preamble, 80 Fed. Reg. at 
37058. 
26 Clean Water Rule Preamble, 80 Fed. Reg. at 37078. 
27 33 C.F.R. § 328.3(a)(6); Clean Water Rule Preamble, 80 Fed. Reg. at 37058. 
28 33 C.F.R. § 328.3(c)(1)-(2).  
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(3) any water within 1500 feet of the high-tide line of a tidally influenced water.29  

• In addition, “waters of the United States” under the Rule includes waters that the 
agencies deem on a “case-by-case basis” to have a “significant nexus” to traditional 
navigable waters, interstate waters, territorial seas, impoundments of water bodies 
that otherwise meet the definition of “waters of the United States, and tributaries of 
traditional navigable waters, interstate waters, and territorial seas.30 This category of 
waters actually covers two different sets of waters that will be examined on a case-by-
case basis for significant nexus:   

(1) all waters within the 100-year floodplain of traditional navigable waters, 
interstate waters, and territorial seas, as well as all water bodies within 4,000 feet 
of the high tide line or OHWM of traditional navigable waters, interstate waters, 
territorial seas, impoundments of water bodies that otherwise meet the definition 
of “waters of the United States,” and tributaries of traditional navigable waters, 
interstate waters, and territorial seas31; and  

(2) certain identified categories of waters, such as prairie pot holes, western vernal 
pools and Texas coastal prairie wetlands.32   

 In order to determine whether a significant nexus exists to establish 404 jurisdiction, the 
agencies will essentially conduct a three-step process:  

(1) identifying the “region” within which the water is located (which the Rule defines 
generally as the point of entry watershed that drains to the nearest jurisdictional water);33  

(2) identifying any “similarly situated” waters within that region (i.e., within contiguous 
areas of land that have “relatively homogenous” soils, vegetation, and landforms, and 
perform similar functions to the downstream water (e.g., habitat, water storage, pollution 
sequestration))34; and then  

(3) evaluating either the single water’s or combined similarly situated waters’ 
chemical/physical/biological impacts on the jurisdictional water to determine whether 
there is a significant nexus.35   

 As to the last prong of analysis, the Rule contains a list of nine non-exclusive functions 
relevant to the significant nexus determination, including pollutant trapping and filtering; 
retention of floodwaters; contribution of flow; and provision of habitat for species that are 
foraging, feeding, nesting, breeding, and spawning in the downstream water.36 For the second 
                                                
29 Id. 
30 33 C.F.R. § 328.3(a)(7)-(8). 
31 33 C.F.R. § 328.3(a)(8). 
32 33 C.F.R. § 328.3(a)(7). 
33 33 C.F.R. § 328.3(c)(5); Clean Water Rule Preamble, 80 Fed. Reg. at 37066. 
34 33 C.F.R. § 328.3(c)(5); Clean Water Rule Preamble, 80 Fed. Reg. at 37092. 
35 33 C.F.R. § 328.3(c)(5); Clean Water Rule Preamble, 80 Fed. Reg. at 37093. 
36 33 C.F.R. § 328.3(c)(5). 
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category of waters (i.e., prairie pot holes and other waters listed in 33 C.F.R. § 328.3(a)(7)), the 
agencies have already determined that these types of waters are similarly situated, and thus must 
be combined for purposes of a significant nexus analysis.37  

 As a matter of policy, the Section 404 regulations have identified activities such as 
on-going agricultural and silvicultural activities which, under certain circumstances, are exempt 
from permit requirements, notwithstanding the jurisdictional test. The Clean Water Rule 
preserves exemptions and exclusions for many of these activities, as listed in Section 404(f).38 
Moreover, the Clean Water Rule includes an exclusion for certain ditches, which expands on the 
Section 404(f) permitting exemptions based on the excluded ditches’ physical characteristics.39 
Further, the Clean Water Rule is explicit that “erosional features, including gullies, rills, and 
other ephemeral features that do not meet the definition of tributary” are not “waters of the 
United States,”40 and it is clear that “stormwater control features constructed to convey, treat, or 
store stormwater that are created in dry land” are not “waters of the United States.”41 Finally, the 
Clean Water Rule makes clear that “groundwater, including groundwater drained through 
subsurface drainage systems” is not “waters of the United States,”42 for purposes of Section 404 
compliance.   

 It is the oft-stated position of both the Corps and EPA that the Clean Water Rule will 
provide the regulated community with enhanced clarity, certainty, and predictability because the 
agencies will be able to make categorical determinations of jurisdiction, which, in turn, will 
diminish the need for case-specific determinations.43 Yet industry groups, as well as many in 
Congress, have raised strong opposition to what is perceived by many as the Rule’s increased 
breadth; and at the same time, environmental citizen groups have criticized the rule as not being 
broad enough. As expected, the legal challenges to the new rule-making came quickly, and at 
                                                
37 33 C.F.R. § 328.3(a)(7). 
38 Clean Water Rule Preamble, 80 Fed. Reg. at 37055 (“Congress has exempted certain 
discharges, and the rule does not affect any of the exemptions from CWA section 404 permitting 
requirements provided by CWA section 404(f), including those for normal farming, ranching, 
and silviculture activities.  CWA section 404(f); 40 CFR 232.3; 33 CFR 323.4.  This rule not 
only maintains current statutory exemptions, it expands regulatory exclusions from the definition 
of ‘waters of the United States’ to make it clear that this rule does not add any additional 
permitting requirements on agriculture.”) 
39 33 C.F.R. § 328.3(b)(3): “The following are not ‘waters of the United States’… (i) Ditches 
with ephemeral flow that are not a relocated tributary or excavated in a tributary. (ii) Ditches 
with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain 
wetlands. (iii) Ditches that do not flow, either directly or through another water, into [a 
traditional navigable water, interstate water, or the territorial seas.]” 
40 33 C.F.R. § 328.3(b)(4)(vi). 
41 33 C.F.R. § 328.3(b)(6).  See also Clean Water Rule Preamble, 80 Fed. Reg. at 37100 (“This 
exclusion responds to numerous commenters who raised concerns that the proposed rule would 
adversely affect municipalities’ ability to operate and maintain their stormwater systems . . . . 
The agencies’ longstanding practice is to view stormwater control features that are not built in 
‘waters of the United States’ as non-jurisdictional.”) 
42 33 C.F.R. § 328.3(b)(5). 
43 Clean Water Rule Preamble, 80 Fed. Reg. at 37073. 
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least eighteen  petitions to review the Rule have been consolidated and are pending before the 
Sixth Circuit,44 and a large number of cases are also pending in various district courts across the 
country.45 Currently, the Clean Water Rule is stayed and cannot be enforced while the Sixth 
Circuit rules on whether it has jurisdiction to hear the challenges to the Rule (or whether the 
district courts have jurisdiction).46 And most of the district court cases are stayed pending the 
Sixth Circuit’s jurisdictional decision, except the case pending in North Dakota, where the 
district court magistrate judge put a scheduling order into place.47 Unless and until the stay is 
lifted, the agencies and the regulated community will continue to operate under the pre-Clean 
Water Rule/post-Rapanos regime including adopted Guidance, which remains—at best—
confusing and unclear when applied in the field for purposes of determining Section 404 
jurisdiction and any related permitting obligation.  

2. The Delineation Process 

 To the real estate practitioner, the presence of jurisdictional waters of the United States 
on property subject to acquisition and proposed development poses significant risks of increased 
development cost, delays in site development timelines, and, quite possibly, the potential 
inability to alter such areas in any meaningful manner. This said, the highly subjective nature of 
many key jurisdictional indicators essential to identifying whether Section 404 authorization is 
required can prove highly frustrating. Fortunately, the 404 regulatory scheme itself can provide a 
path to reasonable certainty as to whether a given site presents 404 permitting challenges.   

                                                
44 See Murray Energy Corp v. EPA, Case No. 15-3751 (6th Cir.) (lead case). 
45 State of North Dakota v. US EPA, et al., Case No. 15-00059 (D.N.D.); Ass’n of American 
Railroads and Port Terminal Railroad Ass’n v. USEPA, et al., Case No. 15-266 (S.D. Tex.); 
Southeastern Legal Foundation, Inc. v. US EPA, Case No. 15-2488 (N.D. Ga.); State of Georgia, 
et al. v. McCarthy, Case No. 15-0079 (S.D. Ga.), on appeal,  Case No. 15-14035 (11th Cir.); 
Washington Cattlemen’s Ass’n, et al. v. US EPA, Case No. 15-03058 (D. Minn.); State of 
Oklahoma v. US EPA, et al., Case No. 15-00381 (N.D. Okla.); Chamber of Commerce of the 
USA v. US EPA, et al., Case No. 15-00386 (N.D. Okla.); State of Texas, et al. v. US EPA, et al., 
Case No. 15-00162 (S.D. Tex.); American Farm Bureau Federation, et al. v. US EPA, et al., 
Case No. 15-00165 (S.D. Tex.); Ariz. Mining Ass’n v. EPA, Case No. 15-1752 (D. Ariz.); 
Waterkeeper Alliance, et al. v. U.S. EPA, et al., Case No. 15-3927 (N.D. Cal.); Nat. Res. Defense 
Council, et al., v. EPA, Case No. 15-1324 (D.D.C.); Puget Soundkeeper Alliance and Sierra 
Club v. McCarthy, Case No. 15-1342 (W.D. Wash.); Murray Energy Corp v. EPA, Case No. 15-
110 (N.D. W. Va.); State of Ohio v. US EPA, Case No. 15-2467 (S.D. Ohio); Texas Alliance for 
Responsible Growth, Env’t, & Transp. v. U.S. EPA, et al. (S.D. Tex.).   
46 See Order of Stay (State of Ohio, State of Michigan, and State of Tennessee (Case No. 15-
3799); State of Oklahoma (Case No. 15-3822); State of Texas, State of Louisiana, and State of 
Mississippi (Case No. 15-3853): State of Georgia, State of West Virginia, State of Alabama, State 
of Florida, State of Indiana, State of Kansas, Commonwealth of Kentucky, North Carolina Dept. 
of Env’t and Nat. Res., State of South Carolina, State of Utah, and State of Wisconsin (Case No. 
15-3887) (6th Cir. Oct. 9, 2015).  The parties have briefed the issue of jurisdiction, and oral 
argument will be held by the Sixth Circuit on December 8, 2015. 
47 Order on Motion to Stay, State of North Dakota v. US EPA, et al., Case No. 15-00059 
(D.N.D.) (Nov. 10, 2015). 
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 The initial step for a practitioner who may believe, for whatever reason, that a property 
under consideration for acquisition in development may contain jurisdictional waters is the 
commission of a wetland determination or delineation by a qualified consultant. Although the 
terms “determination” or “delineation” are often used interchangeably, the distinction is 
significant to the practitioner seeking certainty as to whether a Section 404 permit may prove 
necessary. Specifically, a “determination” typically represents a conclusion that wetlands or 
similar jurisdictional waters likely are present, while a “delineation” results in documented 
mapping of the specific location of such features on the subject property. And although both 
scopes of analysis involve the application of the above-referenced definitions under the CWA, 
only a delineation prepared by a qualified consultant, which includes a detailed application of the 
post-Rapanos jurisdictional factors, can provide certainty via express Corps concurrence with the 
same.   

 For due diligence progress, relying upon the Corps to establish whether a property 
includes jurisdictional waters is not an option as the CWA does not impose this obligation on the 
agency. However, Corps districts throughout the country are authorized to issue both advisory or 
binding jurisdictional determinations (“JD”) in response to a documented delineation report 
provided by a qualified consultant, whether in advance of or in conjunction with a Section 404 
permit application. Although most Corps districts place, as a matter of practice, a higher priority 
on the review of JDs included with an application, Corps’ policy does acknowledge that certain 
requests for review of a non-application JD, such as for property acquisition due diligence, 
should receive equal priority for review. A 404 application submitted without a delineation 
analysis and report likely will be deemed incomplete by the reviewing Corps district.   

 Depending upon the degree of jurisdictional certainty required, the Corps will provide 
two distinct approved JDs to the landowner or practitioner. These determinations are (1) a 
preliminary JD, or (2) an approved JD, and the primary distinction is that only an approved JD 
represents a final determination by the Corps that jurisdictional waters are either present or 
absent on a particular site and the precise limits of those waters.48   

 JDs are typically valid for a period of five years from date of issuance absent apparent 
changes in circumstances, can be relied upon by the landowner and may be appealed by the 
recipient under the Corps’ administrative appeal process.49 And, if the approved JD confirms that 
no jurisdictional waters are present on the site, the JD is a legally defensible statement to that 
effect, including as a necessary defense to a CWA third-party citizen suit.   

 As an alternate approval, a landowner or application can elect to request a Preliminary 
JD, which is non-binding and represents a conclusion that there may be jurisdictional waters on 
the site.50 Preliminary JDs, which are advisory and may not be appealed, allow a landowner or 
applicant to waive or voluntarily accept the likely jurisdictional determination to allow a more 
expeditious permit authorization or to provide a preliminary determination for due diligence 
purposes. Under a preliminary JD, all aquatic resources so identified will be regarded as 

                                                
48 See U.S. Army Corps of Engineers, Regulatory Guidance Letter 07 01 “Practices for 
Documenting Jurisdiction . . . under Section 404” at 4.; June 5, 2007.   
49 Id. at 1-2.   
50 Id., at 3.   
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jurisdictional by the Corps for permit review purposes, including for calculation of compensatory 
wetland impact mitigation requirements.   

 In the event that a permit applicant who proceeds with a preliminary JD seeks later to 
appeal a permit denial or proffered conditions of approval, he or she is free to request an 
approved JD where jurisdictional issues are included on appeal, and the Corps is obliged to issue 
the same. To the extent that jurisdictional areas are reduced under the approved JD, the 
identification of impacts and any corresponding mitigation obligation are reduced accordingly.51   

 For appeal purposes, parties other than the Section 404 applicant and the landowner may 
seek judicial review in federal court of a Corps determination of no or limited jurisdictional 
areas. However, the Corps established an administrative appeal process in 2000 affording 
applicant and landowners (including option holders) the right to appeal an approved JD, together 
with permit denials or condition associated with an approved permit.52 Exhaustion of this 
administrative appeal remedy is required prior to seeking judicial review in federal court, which 
also is available only after the party has received a final Corps permit decision on the merits. To 
date, most courts have concluded that approved JDs which identify jurisdictional waters on a 
particular site are not reviewable in advance of a final permit decision.53 However, the Supreme 
Court held in 2012 that the issue of CWA jurisdiction may be the subject of judicial review in the 
context of an agency enforcement proceeding.54  Further, the Eighth Circuit recently held that an 
approved JD is a final agency action and that is raises an issue that is ripe for judicial review 
under the Administrative Procedure Act.55  The U.S. Supreme Court has granted review of this 
decision and briefing is currently underway.56 

3. Consequences of Failing to Obtain a Section 404 Permit  

 It is well-established that the failure to accurately identify jurisdictional water is fraught 
with regulatory and enforcement peril. Failure to obtain a Section 404 permit prior to filling or 
altering waters of the United States may result in the imposition of criminal sanctions or civil 
penalties by the Corps or the EPA.57 The CWA authorizes civil penalties up to $37,500 per day 
for each violation.58 Criminal sanctions include fines up to $25,000 per day for each violation 
constituting a misdemeanor negligence crime, and fines of up to $250,000 for individuals and up 
to $1 million for organizations that are convicted of felonies.59 Incarceration is also an available 

                                                
51 Id., at 4-5.   
52 65 Fed. Reg. 16486 (March 28, 2000), codified 33 CFR pt. 331.   
53 Fairbanks North Star Borough vs. US Army Corps of Engineers, 543 F.3d 586 (9th Cir. 2008).   
54 Sackett v. Environmental Protection Agency, 132 S. Ct., 1367 (2012).   
55 Hawkes Co., Inc. v. U.S. Army Corps of Engr.’s, Case No. 13-3067 (April 10, 2015). 
56 U.S. Army Corps of Engr.’s v. Hawkes Co., Inc., Case No. 15-290 (Dec. 11, 2015). 
57 The Corps typically issues cease and desist letters and the EPA issues notices of violation and 
administrative orders.  Corps letters require compliance within 30 days, while EPA orders may 
allow a longer period of time at the discretion of the agency. Failure to comply with an 
administrative order requires the agency to seek enforcement of the order in federal court. 
Federal judicial enforcement is handled by the U.S. Department of Justice.  
58 See 33 U.S.C. § 1319(d), as modified at 74 Fed. Reg. 31452 (Jan. 7, 2009). 
59 33 U.S.C. § 1319(c). 
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penalty.60 Courts have held that each violation continues to accrue per day penalties for every 
day the unpermitted fill remains in place.61 

 Obligations under the CWA apply to individuals, corporations, partnerships, associations, 
States, municipalities, commissions or political subdivisions of a State, or interstate bodies.62 For 
criminal violations, “any responsible corporate officer” may also be held accountable.63 EPA 
regulations also include agents and employees of organizations as responsible parties.64 As a 
result of the broad definitions of responsible persons under the CWA and implementing 
regulations, property owners, non-owners who discharge fill onto another person’s property, and 
contractors, including consulting and design engineers, have all been held liable for illegal filling 
under Section 404.65 

 Civil judicial enforcement of administrative orders may be used to seek penalties and 
injunctions that require a person or organization to cease its violation or restore the 
environmental resource. The U.S. Department of Justice (“DOJ”) represents the Corps and EPA 
in such challenges. To prove its case, the DOJ is only required to show that an unpermitted 
discharge occurred.66 In other words, the government does not need to prove that a violator was 
aware that its activities were unlawful. Civil enforcement cases are brought in the federal district 
court in which the defendant is located, resides, or does business. There is no statute of 
limitations provision in the CWA for enforcement actions; therefore, the five-year default statute 
of limitations in 28 U.S.C. § 2462 applies to any government actions for civil fines or penalties.67 
Courts also apply the five-year statute of limitations in civil judicial actions. Courts have held 
that the violation commences on the day of discovery and is considered a continuing violation 
for as long as the unpermitted fill remained in place.68 There are no enumerated defenses in the 
CWA for failure to obtain a permit prior to discharging fill to waters of the United States and 
general equitable defenses, such as waiver and estoppel, have not been availing for most 
defendants. The primary defense available to a defendant is to dispute whether the discharge was 
made to a water of the United States based on the jurisdictional arguments presented above. 

                                                
60 Id. 
61 See, e.g., United States v. Reaves, 923 F. Supp. 1530 (M.D. Fla. 1996). 
62 33 U.S.C. § 1362(5). 
63 Id. § 1319(c)(6). 
64 40 C.F.R. § 232.2. 
65 United States v. Bailey, 571 F.3d 791 (8th Cir. 2009) (owner); Stillwater of Crown Point 
Homeowner’s Ass’n, Inc. v. Kovich, 820 F. Supp. 2d 859, 896 (N.D. Ind. 2011) (contractor); 
United States v. Board of Trustees of Fla. Keys Community College, 531 F. Supp. 267, 274-75 
(S.D. Fla. 1981) (consulting and design engineers).   
66 Board of Trustees of Fla. Keys Community College, 531 F. Supp. at 264. 
67 28 U.S.C. § 2462 states that “[e]xcept as otherwise provided by Act of Congress, an action, 
suit or proceeding for the enforcement of any civil fine, penalty, or forfeiture, pecuniary or 
otherwise, shall not be entertained unless commenced within five years from the date when the 
claim first accrued if, within the same period, the offender or the property is found within the 
United States in order that proper service may be made thereon.” 
68 See, e.g., United States v. Reaves, 923 F. Supp. 1530 (M.D. Fla. 1996).  
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 Criminal enforcement is typically reserved for cases involving egregious conduct, 
including willful violations. The CWA allows prosecution for negligent violations, knowing 
violations, and knowing endangerment.69 Negligent violations are misdemeanors with penalties 
not to exceed $25,000 per day per violation and imprisonment of up to one year. 70  Knowing 
violations are felonies with penalties not to exceed $50,000 per day and imprisonment of up to 
three years.71 Knowing endangerment violations carry fine of up to $250,000 per violation and 
imprisonment of up to 15 years.72 Organizations can be fined up to $1,000,000 per knowing 
endangerment violation.73 Note that it is also a felony to make a false statement on applications, 
records, plans, or other documents filed under the CWA. Each such violation is subject to a fine 
of up to $10,000 and imprisonment of up to two years.74 

 Under the CWA, in addition to enforcement actions brought by the Corps or EPA, third 
parties such as environmental groups may also bring citizen suits to challenge unlawful fill 
placement under Section 404.75 A district court may enter an injunction or issue penalties against 
violators in such citizen suits. Additionally, prevailing parties may be awarded their costs and 
attorneys’ fees.76 The CWA act requires citizens to provide notice of their intent to sue the 
violator, state, and federal government 60 days prior to filing suit.77 A citizen suit may not be 
maintained where the federal or state government is prosecuting a violation, though a citizen 
may intervene as a matter of right in a government action.78 Courts have applied the five-year 
statute of limitations to citizen suits for failure to obtain a Section 404 permit.79 

 Injunctive relief in an action maintained by the government or in a citizen suit may 
include requiring a defendant to cease filling activities, remove illegal fill, restore illegally filled 
wetlands or other waters, or mitigate harm and establish of compensatory wetlands. Courts faced 
with recalcitrant defendants have been more likely to grant requests for extensive injunctive 
relief.80 In the event that an agency or Court allows an illegal discharge to remain in place, the 
material must be authorized through an after-the-fact permit and a final settlement or judgment 
will ensure that adequate mitigation takes place to compensate for the impacts of unauthorized 
discharges.81   

                                                
69 33 U.S.C. § 1319(c). 
70 Id. § 1319(c)(1). 
71 Id. § 1319(c)(2). 
72 Id. § 1319(c)(3). 
73 Id. 
74 Id. § 1319(c)(4). 
75 Id. § 1365(a)(1) (citizens may challenge violations of  “an effluent standard or limitation” or 
“an order issued by the Administrator or a State with respect to such a standard or limitation.” 
76 Id. § 1365(d). 
77 Id. § 1365(b). 
78 Id. 
79 See, e.g., Sierra Club v. Chevron U.S.A., Inc., 834 F.2d 1517, 1521-22 (9th Cir. 1987). 
80 See, e.g., United States v. Van Leuzen, 816 F. Supp. 1171 (S.D. Tex. 1993); United States v. 
Bedford, 2009 WL 1491224 (E.D. Va. May 22, 2009). 
81 U.S. EPA, Injunctive Relief Requirements in Section 404 Enforcement Actions (Sept. 29, 
1999). 
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