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Section 1   Overview 
Claims arising out of business and transactional practice areas have resulted in significant 

incurred loss to ALAS. Measured from the inception of the company through November 2014, 
the corporate, securities and real estate practice areas have in the aggregate accounted for 37% of 
all claims asserted against ALAS and 57% of ALAS’s total incurred loss. Although not as 
frequent or costly as claims involving corporate and securities matters, ALAS has seen an 
increasing number of claims arising from the real estate practice, many of which implicate the 
same loss prevention concerns as those arising from the corporate practice. For convenience, we 
sometimes refer collectively to lawyers who work in these practice areas as “business lawyers.” 

Over the past decade, the practice of law for business lawyers has become increasingly 
complex. Projects often encompass multiple legal specialties, including tax, estate planning, 
intellectual property, bankruptcy, and environmental law. As a result, a project may be staffed by 
a team of lawyers from different practice groups and involve multiple law firms, raising staffing, 
supervision, and project management issues. Work in these areas also often involves multiple 
parties, more than one of whom may be a firm client and may, in fact, be jointly represented by 
the firm in the specific project. This can create conflict of interest concerns that lead to or 
exacerbate claims against the involved lawyers. The client’s business or the nature of the deal 
itself may make the representation risky, particularly when the matter involves a speculative 
venture or raising or borrowing money from third parties.  

Given these dynamics, work in these practice areas can give rise to significant lawyer 
liability claims, including claims by third parties. These materials provide an overview of the 
types of claims often asserted against business lawyers and addresses how these lawyers can 
manage their practices to help avoid them. In particular, we focus on claims that can be avoided 
or mitigated with proper attention to important elements of the lawyer-client relationship, 
including client quality, client identity, scope of engagement, and conflicts of interest. We also 
examine some practice management issues that can lead to claims.  

Section 2   Client Quality  
Many of the most costly ALAS claims result from accepting a new client who proves to 

be dishonest, incompetent, or otherwise undependable, or failing to recognize when an existing 
client begins to engage in wrongful conduct. We describe below the types of claims asserted 
against business lawyers relating to client misconduct and discuss ways lawyers and law firms 
can avoid liability. We also discuss lawyers’ ethical and legal responsibilities when confronted 
with possible client misconduct. 

2.1   Common Law Claims 
Claims against business lawyers relating to client misconduct are predicated on various 

theories of liability under state common law. Claimants may allege that the lawyer directly 
committed wrongdoing, but the typical theory asserts that the lawyer assisted the client’s 
wrongdoing while knowing, or recklessly avoiding knowledge, of that wrongdoing. Plaintiffs 
may be third parties (such as investors or creditors) who have been harmed by the client’s 
misconduct or they may be the client’s successor in interest (such as a bankruptcy trustee). 
Claims can also arise under state securities laws.  
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2.1.1   Primary Liability 
Client Claims. A malpractice claim on behalf of a business client typically alleges that if 

the lawyer had exercised reasonable care in performing services, he or she would have 
recognized that members of the client’s management were engaged in wrongdoing and that the 
lawyer’s services were being used to facilitate the improper conduct. The claim will be that the 
lawyer either actively assisted in the wrongdoing or failed to prevent harm to the company by 
reporting the misconduct to a higher authority or taking other action. See, e.g., Donell v. Nixon 
Peabody LLP, 2012 U.S. Dist. LEXIS 126146, at *12−16, 2012 WL 3839402, at *5−6 (C.D. Cal. 
Sept. 5, 2012) (former client’s receiver can sue law firm for failing to prevent fraud by client’s 
principal). 

Common law claims made on behalf of the client and alleging primary liability typically 
are based on theories of fraud, conspiracy to commit fraud, malpractice, or breach of fiduciary 
duty. The fraud claim alleges that the lawyer deceived the company into believing that the 
transactions at issue were legitimate, thereby exposing it to serious financial and legal risk. A 
conspiracy allegation asserts that the lawyer and the client’s management agreed to deceive the 
company, and at least one of them took steps to do so.   

Third-Party Claims. A third-party common law claim of primary liability alleges fraud, 
conspiracy to commit fraud, or negligent misrepresentation. The fraud allegation is that the 
lawyer, with scienter, made untrue statements of material fact or material omissions in 
statements to third parties. A conspiracy claim alleges that the lawyer and client management 
agreed to act together to deceive the client or third party, and at least one of them took steps to 
effectuate the scheme. A claim of negligent misrepresentation alleges that the lawyer failed to 
exercise reasonable care in providing information to third parties who were entitled to rely on the 
lawyer for the accuracy of the information. See, e.g., Essex Crane Rental Corp. v. Carter, 371 
S.W.3d 366, 382 (Tex. App. 2012) (lawyer may be held liable for conspiracy to defraud by 
knowingly assisting client in effecting fraudulent transfer). 

When the client is accused of wrongdoing, business connections between the firm’s 
lawyers and the client will render the defense of the case more difficult. This is particularly true 
when a lawyer has a relationship with the client that goes beyond providing legal services, such 
as when the lawyer has invested in or serves as a director of the client. For this reason, ALAS 
discourages these types of entrepreneurial activities by lawyers. 

2.1.2   Secondary Liability 

Regarding “harm resulting to a third person from the tortious conduct of another,” 
Restatement Second, Torts § 876 (1979), provides that  “one is subject to liability if he,” inter 
alia, “knows that the other’s conduct constitutes a breach of duty and gives substantial assistance 
or encouragement to the other.” Typical claims against lawyers that reflect this theory allege that 
the lawyer aided and abetted the client’s fraud or breach of fiduciary duty. See generally Richard 
C. Mason, Civil Liability for Aiding and Abetting, 61 Bus. Law. 1135 (2006). 

Aiding and Abetting Fraud. To be liable for aiding and abetting fraud, a party must 
know that the primary actor is engaged in fraud and must provide substantial assistance in 
perpetrating it. Proof of knowledge “will often be inferential,” Rolf v. Blyth, Eastman Dillon & 
Co., Inc., 570 F.2d 38, 47 (2d Cir. 1978), and can consist of evidence of: (1) long familiarity with 
the conduct that effectuates a scheme of wrongdoing, Jaguar Cars, Inc. v. Royal Oaks Motor 
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Car Co., Inc., 46 F.3d 258, 270−71 (3d Cir. 1995); (2) the use of atypical procedures to provide 
services, Aetna Cas. & Sur. Co. v. Leahey Constr. Co., Inc., 219 F.3d 519, 536 (6th Cir. 2000); 
and (3) a motive to gain from the primary actor’s conduct, Neilson v. Union Bank of Cal., N.A., 
290 F. Supp. 2d 1101, 1121−22 (C.D. Cal. 2003). Significantly, courts have found that the 
knowledge requirement can be satisfied by evidence of reckless disregard that is short of actual 
knowledge. See Oster v. Kirschner, 905 N.Y.S.2d 69, 73 (App. Div. 2010) (rejecting lawyer’s 
“see no evil, hear no evil” defense in finding that plaintiffs had adequately pled aiding and 
abetting claim based on allegations that lawyer had actual knowledge of company’s intent to 
commit fraud because he knew of the principals’ extensive criminal backgrounds); Am. Auto. 
Accessories, Inc. v. Fishman, 175 F.3d 534, 543 (7th Cir. 1999); Levine v. Diamanthuset, Inc., 
950 F.2d 1478, 1483 (9th Cir. 1991); see also Comment [3] to Model Rule 1.13 (“knowledge can 
be inferred from circumstances, and a lawyer cannot ignore the obvious”). 

Comment d to Restatement Second, Torts § 876 (1979), indicates that “[a]dvice or 
encouragement to act” can constitute substantial assistance. It further states that in determining if 
assistance is substantial, relevant considerations are: (1) the nature of the act that is assisted; (2) 
the amount of assistance the defendant provides; (3) the presence or absence of the defendant at 
the time of the tort; (4) the defendant’s relation to the primary actor; and (5) the defendant’s state 
of mind. If the defendant has rendered substantial assistance, he or she is liable for any 
foreseeable acts by the primary actor that are done in connection with the tortious act. Thus, for 
instance, banks that helped design transactions with Enron in which the banks themselves 
participated were deemed to have rendered substantial assistance to Enron in enabling it to 
“distort its public financial statements.” UniCredito Italiano SPA v. JPMorgan Chase Bank, 288 
F. Supp. 2d 485, 502 (S.D.N.Y. 2003). 

Finally, some courts have used a sliding scale approach in which the amount of evidence 
necessary to establish substantial assistance varies with the strength of the evidence of 
knowledge and vice versa. See, e.g., In re Temporomandibular Joint (TMJ) Implants Prods. 
Liab. Litig., 113 F.3d 1484, 1495 (8th Cir. 1997); McDaniel v. Bear Stearns & Co., Inc., 196 F. 
Supp. 2d 343, 352−53 (S.D.N.Y. 2002). 

Aiding and Abetting Breach of Fiduciary Duty. Another frequent common law claim 
against lawyers as secondary actors is aiding and abetting a breach of fiduciary duty. This claim 
requires that: (1) the primary actor is a fiduciary, such as a director or officer; (2) the primary 
actor breaches the fiduciary duty; (3) the lawyer is aware of the breach; and (4) the lawyer 
substantially assists in or encourages the breach. See, e.g., AmeriFirst Bank v. Bomar, 757 F. 
Supp. 1365, 1380 (S.D. Fla. 1991). The lawyer need not owe a fiduciary duty to the plaintiff as 
long as the primary actor does. The plaintiffs in these cases tend to be parties suing on behalf of 
the client company, such as a successor in interest, shareholder in a derivative suit, or minority 
owners who allege that the lawyer helped the majority owner squeeze them out or inflict some 
other harm. 

As with aiding and abetting fraud, knowledge of the breach of fiduciary duty may be 
satisfied by proof of recklessness. See Andreo v. Friedlander, Gaines, Cohen, Rosenthal & 
Rosenberg, 660 F. Supp. 1362, 1367 (D. Conn. 1987). One court has gone so far as to suggest 
that “[c]onstructive knowledge is adequate when the aider and abettor has maintained a long-
term or in-depth relationship with the fiduciary.” Chem-Age Indus., Inc. v. Glover, 652 N.W.2d 
756, 775 (S.D. 2002). See also Witzman v. Lehrman, Lehrman & Flom, 601 N.W.2d 179, 188 



 

 
4 

(Minn. 1999) (suggesting long-term relationship between accountant and client may permit 
finding of constructive knowledge).  

Whether providing legal services alone can constitute substantial assistance has been a 
point of some uncertainty in recent years, but the trend seems to be that it cannot. The Oregon 
Supreme Court said that a lawyer acting “within the scope of the lawyer-client relationship … is 
not liable for assisting the client in conduct that breaches the client’s fiduciary duty to a third 
party.” Reynolds v. Schrock, 142 P.3d 1062, 1069 (Or. 2006) (en banc). In Reynolds, the lawyer 
had advised the client that he could sell property despite the possibility that a security interest in 
favor of the plaintiff might attach to it; had asked the escrow officer to treat the pending sale of 
the property as confidential; had assisted the client in revoking his consent to sell property under 
a prior agreement with the plaintiff; and had accepted “substantial fees” for legal work. The court 
found that all these activities fell within the scope of “the assistance that a lawyer properly 
provides for a client.” Id. at 1071. To hold otherwise, the court indicated, would inhibit lawyers 
in providing candid advice and rendering assistance to clients due to the fear of liability. The 
court distinguished Granewich, emphasizing that the lawyer in that case was acting outside the 
scope of his duties as lawyer for the corporation when he took steps on behalf of majority 
shareholders to squeeze out a minority shareholder. Id. at 1065. 

Other courts have reached the same conclusion. In Abrams v. McGuire Woods, LLP, 518 
B.R. 491, 504 (N.D. Ind. 2014), for example, a law firm represented a parent corporation in a 
leveraged buyout and sale and leaseback transaction that allegedly resulted in the bankruptcy of 
its operating subsidiary. In dismissing the bankruptcy trustee’s aiding and abetting claim, the 
court ruled that, under Indiana law, lawyers who do no more than provide “ordinary, run-of-the-
mill legal grunt-work necessary in any complicated transaction” cannot be held liable for 
substantially assisting a breach of fiduciary duty. See also Cunningham v. Tarski, 365 S.W.3d 
179, 188−89 (Tex. Ct. App. 2012) (finding lawyer cannot be held liable for mere transmission of 
client’s allegedly fraudulent document); Alpert v. Crain, Caton & James, P.C., 178 S.W.3d 398, 
407 (Tex. Ct. App. 2005); Spinner v. Nutt, 631 N.E.2d 542, 546 (Mass. 1994).  

On the other hand, in a parallel case against another firm involved in the transaction 
underlying Abrams, a different Northern District of Indiana judge reached the opposite 
conclusion under Illinois law. The court held that the bankruptcy trustee could pursue an aiding 
and abetting claim against the law firm that represented the buyer in the transaction based on 
allegations that the firm knew the parent’s stockholders were looting the subsidiary in the 
transaction but performed the necessary legal services anyway. See Abrams v. DLA Piper (U.S.), 
2014 U.S. Dist. LEXIS 93018, at *17−19, 2014 WL 3361802, at *6 (N.D. Ind. July 9, 2014). See 
also Scanlan v. Eisenberg, 913 F. Supp. 2d 591 (N.D. Ill. 2012); Scanlan v. Eisenberg, 2011 
U.S. Dist. LEXIS 24681, 2011 WL 862748 (N.D. Ill. Mar. 9, 2011), rev’d on other grounds, 669 
F.3d 838 (7th Cir. 2012) (holding that lawyers can be liable for aiding and abetting client 
trustee’s breach of fiduciary duty where lawyers assisted trustee in various loan and stock 
purchase transactions). These cases relied on Illinois precedent in Thornwood, Inc. v. Jenner & 
Block, 799 N.E.2d 756 (Ill. App. Ct. 2003). In Thornwood, the lawyers represented a client in 
acquiring the interest of the client’s partner in a real estate venture at the same time they were 
assisting the client in negotiating a transaction that would dramatically increase the value of the 
partnership. The selling partner alleged that the purchasing partner breached a fiduciary duty by 
not disclosing the other transaction, and that the lawyers assisted the breach. The court denied 
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the lawyers’ motion to dismiss, holding that nothing in Illinois law prohibits an aiding and 
abetting claim against lawyers. Id. at 768.  

These cases demonstrate how difficult it can be to predict when a lawyer will be deemed 
to have properly provided legal services and when the lawyer will be deemed to have gone 
beyond that. Lawyers engage in a wide range of activities in the course of representing clients. 
Whether they have acted outside the proper scope of providing legal services may depend on the 
extent to which they are aware of the client’s breach of duty. For example, in most 
circumstances, lawyers have no duty to disclose material information to nonclients (to the 
contrary, they are obliged to maintain client confidences). But if the lawyer knows that 
information he has provided to the nonclient is misleading or that the sale involves a breach of 
fiduciary duty, then one could argue that the lawyer knows that his or her work is substantially 
assisting the breach. The risk may be heightened in the case of a longtime firm client where a 
lawyer may be less skeptical about unusual conduct, and a fact finder may be more willing to 
infer scienter.  

2.2   Client Due Diligence 
The first line of defense against high-risk clients is a sound business intake system. This 

is especially important when considering representation of a client with which the firm has no 
prior experience. Too often, lawyers undertake representation of new clients in transactional 
matters without sufficient due diligence. Firms must perform a quality check on all new clients, 
although the type and intensity of the investigation may vary depending on the client and the 
nature and scope of the proposed representation. At a minimum, firms should require more 
extensive quality checks in any situation involving clients: (1) that are starting a new business or 
raising or managing third-party funds; (2) that are changing law firms, auditors, or other 
professional advisers, especially in the middle of a transaction; (3) that are acting as fiduciaries; 
and (4) about whom little is known. 

2.3   Quality Concerns Regarding Existing Clients 

Firms should also be mindful of the danger that an existing client, perhaps struggling to 
remain afloat, or eager to expand into unchartered waters, may cross the line into the kind of 
conduct that can lead to claims against the lawyer for aiding and abetting the client’s 
wrongdoing. The longer a firm has represented a client, and the more familiar it is with the 
client’s operations, the more likely a court or jury may find that lawyers knew of the client’s 
wrongful activity. Normal human tendencies may heighten this risk. A lawyer who has worked 
with a client’s managers for a long time or on several projects naturally will develop trust in 
those people, and will operate on the presumption that they are engaged in legitimate activity. 
The lawyer, therefore, may be slower to recognize warning signs than someone less familiar with 
the client. This is one of the reasons ALAS counsels firms to encourage their lawyers at all levels 
to consult with their ethics counsel when presented with a questionable situation. The same facts 
may not seem as alarming to the lawyer familiar with the client as they might to a disinterested 
observer.  

2.4   Responding to Client Misconduct 

The spate of high-profile financial failures in 2000 and 2001 led both Congress, through 
the enactment of the Sarbanes-Oxley Act of 2002 (SOX), and the ABA, through the 2003 
amendments to Model Rules 1.6 and 1.13, to address more directly the problem of misconduct 
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by corporate managers. As a result, lawyers may have affirmative obligations to act when they 
encounter client wrongdoing. This section discusses lawyers’ duties under the Model Rules.  

Model Rules 1.6 and 1.13 delineate certain responsibilities of lawyers who discover client 
wrongdoing. Model Rule 1.6 permits, but does not require, a lawyer to disclose confidential 
information to prevent, mitigate, or rectify the consequences of client crimes or frauds that 
threaten substantial financial harm to others and in which the lawyer’s services were used.  

Under Model Rule 1.13, if a lawyer knows of actual or intended conduct by a constituent 
of an organization relating to the representation that is a violation of the organization’s legal 
obligations or a violation of law that would be imputed to the organization, and the violation is 
likely to result in substantial injury to the organization, the lawyer must report the misconduct up 
the line, to the board of directors if necessary, unless the lawyer believes it is “not necessary in 
the best interest of the organization” to do so. Formerly, such up-the-line reporting was merely 
an option that the lawyer should consider. Rule 1.13 also provides that when a lawyer has 
reported misconduct that is “clearly a violation of law” to the organization’s highest authority 
and the organization fails to take timely remedial action, the lawyer may reveal client 
confidences outside the organization to the extent necessary to prevent substantial injury to the 
organizational client, even if Model Rule 1.6 would not otherwise permit such disclosure. The 
rule provides that a lawyer who reasonably believes that he or she has been discharged because 
of reporting up the line or making an outside report, or who withdraws under circumstances that 
would permit such reporting, must inform the organization’s board of the discharge or 
withdrawal and what the lawyer reasonably believes to be the basis for the discharge or 
withdrawal.  

As of early 2015, 37 states had adopted amended Model Rule 1.13 or a variation of it. 
Determining whether a lawyer may or must reveal information regarding a client’s fraudulent or 
illegal conduct requires detailed analysis of the applicable jurisdiction’s versions of Rule 1.6 and 
Rule 1.13, as well as applicable state and federal law.  

The up-the-line reporting obligations of Model Rule 1.13 are similar to those imposed 
under SOX but apply to all organizational clients, not just public companies covered by SOX. 
Firms should be aware that in any given situation, the Model Rules and the SEC rules governing 
lawyer conduct might impose different obligations on them. Lawyers may have less discretion in 
responding to possible client wrongdoing under the SEC rules than under their jurisdiction’s 
version of Model Rules 1.6 and 1.13.  

Lawyers should keep in mind that other ethical obligations may affect how they respond 
to possible client misconduct. Under Model Rule 1.2(d), a lawyer cannot counsel or assist a 
client in conduct that the lawyer knows is criminal or fraudulent, although the lawyer can discuss 
the legal consequences of a proposed course of conduct. If, despite the firm’s advice, a client 
continues on a course of fraudulent or illegal conduct, the firm should consider whether it must 
or may withdraw from the engagement under Model Rule 1.16. In addition, a lawyer who has 
unwittingly communicated false or misleading information in connection with a representation 
may have ethical duties under Model Rule 4.1 (Truthfulness in Statements to Others).  

How a firm reacts to possible client misconduct can sometimes determine whether the 
firm and its lawyers are implicated in the client’s problems. Given the significant liability and 
reputational risks, firms are well advised to adopt a policy that requires lawyers and other firm 
personnel to report internally any suspicious or problematic client behavior, including 
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whistleblower letters or other complaints received about the client, so that the firm can 
investigate and take action as appropriate. 

Section 3   Client Identity  
Claims can arise from misunderstandings regarding who the firm does and does not 

represent. In the corporate, securities, and real estate practices, claims often result from failing to 
clarify and respect client identity when representing entities and failing to maintain boundaries 
when dealing with nonclients. 

3.1   Client Identity at Intake 

A critical first step to avoiding client identity claims is to understand who you represent 
at the beginning of the engagement. Representation of corporations, general or limited 
partnerships, and limited liability companies inherently raises questions about client identity. 
Briefly, Model Rule 1.13 and Restatement (Third) of The Law Governing Lawyers § 96 (2000) 
recognize the “entity” theory whereby a lawyer retained by an organization represents the 
organization acting through its authorized constituents and not the constituents themselves. 
Nevertheless, failure to expressly limit the representation to the organization can lead to 
problems. Under the Restatement (Third) of The Law Governing Lawyers § 14, comment f 
(2000), “whether the lawyer represents an organization, a person or entity associated with it, or 
more than one such persons or entities is a question of fact to be determined based on reasonable 
expectations in the circumstances.” And because questions of fact are decided with the benefit of 
hindsight, taking care to properly identify the client takes on added significance.  

There are numerous cases where third parties to an entity representation, such as 
shareholders or limited partners, claim that the lawyers should have protected their interests. But 
such claims should not be predicated on the lawyer’s failure to properly identify the client at the 
start of the engagement. Consider how a poorly drafted engagement letter can create an 
opportunity for misunderstanding, whether actual or alleged. For example, if an engagement 
letter is addressed to a company’s chief executive and refers to the client as “you,” does the firm 
represent the company, the executive, or both?  In one case, that ambiguity, together with the 
lawyers’ lack of precision when speaking about their client, prevented the lawyers from 
obtaining dismissal of an action brought by the company’s executive. Bayit Care Corp. v 
Einbinder, 2013 N.Y. Misc. LEXIS 4226, at *9−11, 2013 WL 5339967, at *4 (N.Y. Sup. Ct. 
Sept. 24, 2013) (denying motion to dismiss claim asserted by client’s president and 50% 
shareholder where engagement letters were ambiguous and lawyers referred to president as their 
client during hearing in underlying litigation). At a minimum, a firm’s engagement letter should 
expressly state the name of the client in the body of the letter. In entity representations, the letter 
should also disavow representation of affiliates and constituents unless such representation is 
expressly undertaken. 

It is not just clients and nonclients who need to maintain clarity about client 
identification. Sometimes the lawyers themselves need to keep in mind whose interests they have 
been retained to serve. Two recent cases are instructive. In Kirschner v. K&L Gates, 46 A.3d 737 
(Pa. Super. Ct. 2012), the firm was engaged by an independent committee of a corporation’s 
board of directors to investigate possible financial misconduct. After the company went 
bankrupt, the bankruptcy trustee sued the firm for malpractice. In reversing and remanding the 
trial court’s ruling in favor of the firm, the appellate court rejected the firm’s argument that it 
represented the committee and not the company. Id. at 748. Although the firm’s engagement 
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letter specifically stated that the committee and not the company was the firm’s client, the court 
found an implied attorney-client relationship with the company, because the committee had been 
created to undertake an investigation on behalf of the company and its recommendations were to 
be presented to the company’s board. Further, the court concluded that certain actions taken by 
the firm, such as giving the company’s president a copy of the preliminary report, indicated that 
the firm knew its duties extended beyond the special committee. Id. at 750. Thus, lawyers must 
understand that unless the purpose of the engagement is to advise the members of a board or 
special committee on their personal, fiduciary responsibilities vis-à-vis the corporation, 
representation of a board or special committee may be deemed to be a representation of the 
corporation as a whole. 

Kentucky Bar Association v. Hines, 399 S.W.3d 750 (Ky. 2013), illustrates the danger 
when a lawyer loses sight of who he represents in an intracorporate dispute. In Hines, a power 
struggle erupted among the shareholders of a family-owned business. After a corporate election 
kept the existing faction in power, the company terminated the services of its lawyer in all 
matters except one piece of litigation. The lawyer, however, insisted that the election was invalid 
and refused to comply with the company’s requests. After the company’s president terminated 
the lawyer in all matters, he continued to hold himself out as the company’s counsel and 
ultimately filed suit, allegedly on behalf of the corporation, seeking to oust the governing faction. 
Id. at 770. When that suit was converted to a shareholder’s derivative suit on behalf of the 
minority shareholders, the lawyer delivered the company’s files to new counsel representing the 
minority shareholders rather than to the company. Not surprisingly, bar complaints were filed 
against the lawyer, who ultimately received a 120-day suspension for numerous violations of the 
rules of professional conduct. Id. at 773. The Kentucky Supreme Court rejected the lawyer’s 
argument that he was acting in the best interests of the corporation. The then-serving directors 
and officers, who would have remained in office even if the elections were invalid, were the 
client’s duly authorized agents to whom he owed ethical and fiduciary duties, including the duty 
to respond to questions and to return files. (For whatever reason, no Rule 1.7 violation was 
alleged.) Although it may seem obvious in hindsight, lawyers who find themselves in the midst 
of a shareholder dispute must carefully consider their relationship and responsibilities to all of 
the parties before acting on behalf of one side or the other. 

3.2   Unintended Clients 
In many situations, the nonclient who might later claim also to have been represented will 

not be privy to the engagement letter. Any time there is a possibility that a nonclient might think 
that the firm is also protecting its interests, such as when a party to a transaction is not known to 
be represented by other counsel in the matter, the firm should advise the nonclient in writing to 
the contrary. This can be accomplished through an “I’m not your lawyer” letter stating that the 
firm does not represent the nonclient, that it may not rely on the firm to protect its interests in the 
transaction, and that it may want to obtain independent counsel. In addition, consider inserting a 
“representation paragraph” into transaction documents identifying the firm’s client and 
disclaiming representation of nonclients. In Rosenbaum v. White, 692 F.3d 593, 604 (7th Cir. 
2012), a similar disclaimer protected a lawyer who prepared the offering documents for a failed 
investment from claims by investors that the lawyer represented their interests as well as the 
promoter’s.  

If during the engagement any party appears to misunderstand the lawyer’s role, the 
lawyer needs to remind the party, preferably in writing. See Restatement (Third) of The Law 
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Governing Lawyers §14, comment f (2000) (“a lawyer’s failure to clarify whom the lawyer 
represents in circumstances calling for such a result might lead a lawyer to have entered into 
client-lawyer representations not intended by the lawyer. Hence, the lawyer must clarify whom 
the lawyer intends to represent when the lawyer knows or reasonably should know that, contrary 
to the lawyer’s own intention, a person, individually, or agents of an entity, on behalf of the 
entity, reasonably rely on the lawyer to provide legal services to that person or entity”); see also 
Model Rule 4.3 and Restatement (Third) of The Law Governing Lawyers § 103, comment b 
(2000) (regarding lawyer’s duty to warn unrepresented persons as to lawyer’s role); Meredith 
Hobbs, Holland & Knight’s Lesson? Get a Disclaimer, Daily Rep. (May 21, 2012) (“I’m not 
your lawyer” disclaimer might have prevented $34.5 million jury verdict in favor of investors in 
real estate developments who argued that the firm represented them as well as the developer). 

Of course, actions speak louder than words. Once the identities of clients and nonclients 
are established, a lawyer must not act in ways that are contrary to the intended representation. 
Thus, a lawyer representing a company in a sale transaction should refrain from advising the 
business executive with whom the lawyer is dealing regarding the agreements the executive is 
being asked to sign in connection with the sale. Similarly, if a lawyer is asked to assist a 
nonclient in connection with a matter, the lawyer should do so only after clarifying in writing 
what the lawyer is doing and for whom. Examples abound: A lawyer for a buyer in a sale 
transaction may, in an effort to move the deal along, be asked to help the seller (whether or not 
represented by other counsel) prepare government filings or contract schedules; a client may 
need its lawyer to provide a third-party legal opinion relating to a nonclient participant, such as a 
shareholder who is guaranteeing corporate indebtedness; or a lender may “require” that the 
borrower’s counsel “share” their due diligence report with the lender’s counsel. Unless properly 
documented, these types of scenarios raise the potential for the nonclient to later allege that the 
lawyer, in fact, was representing it and either provided negligent advice or had a conflict of 
interest.  

3.3   Client Identity in Follow-On Engagements 
Even intended “engagement creep” can have unintended consequences if client identities 

are not documented and carefully observed. A firm that initially represents a company may later 
be asked to provide estate planning services for one of its executives. Or a firm engaged to 
organize a venture capital fund might then seek to represent the fund in raising and investing 
capital and then to represent a portfolio company acquired by the fund. These follow-on 
engagements should present no problems so long as the lawyers are scrupulous in following the 
firm’s new business intake procedures, particularly opening a new matter and checking conflicts 
for each new assignment. Doing so will allow the firm to evaluate whether the assignment is for 
a new client, i.e., an affiliate whose name should be added to the firm’s conflict database, 
involves a joint or concurrent representation with an existing, affiliated client, or creates or has 
the potential to create a conflict of interest with the existing client. If so, the firm may need to 
obtain a current or advance conflict consent and appropriately limit the scope and term of the 
engagement to avoid the type of ongoing, general representations that can lead to conflicts.  

3.4   “Zone of Insolvency” Situations 
Although the general rule is that a lawyer retained by a company represents the interests 

of the company and not its constituents or affiliates, one circumstance where the lawyer needs to 
consider the interests of third parties is when the entity is arguably within a zone of insolvency. 



 

 
10 

There have been numerous cases where claimants have asserted claims for “deepening 
insolvency,” i.e., that the lawyer wrongfully assisted the client in conduct designed to prolong 
the life of the enterprise, thereby increasing its debt and exposure to creditors.  

Section 4   Scope of Engagement Issues 
4.1   Documenting Scope of Engagement 

ALAS stresses the importance of documenting the scope of engagement in all matters, 
regardless of practice area. It is particularly important in business representations, where the 
natural tendency may be to describe the engagement broadly (such as “general real estate 
matters”) to cover potential future engagements. Unfortunately, lack of specificity regarding 
what the client expects the firm to do can lead to claims that the lawyers dropped the ball when, 
in reality, the work was not contemplated as part of the assignment. Model Rule 1.2(c) 
recognizes that a lawyer, with client consent, may reasonably limit the scope of the engagement. 
In many cases, it is the client that places restrictions on the work performed by a law firm on a 
particular matter, either because the client retains some of the work in-house or uses different 
law firms for different tasks. Continuing to document the scope of engagement as it changes 
during the representation will help avoid misunderstandings. 

The ABA Commission on Ethics 20/20 recognized the potential for misunderstanding in 
the face of increasing disaggregation of legal services among law firms and other legal service 
providers. Revised Comment [7] to Model Rule 1.1 now provides that “[w]hen lawyers from 
more than one law firm are providing legal services to the client on a particular matter, the 
lawyers ordinarily should consult with each other and the client about the scope of their 
respective representations and the allocation of responsibility.” Comment [4] to Model Rule 5.3 
similarly states that “[w]here the client directs the selection of a particular nonlawyer service 
provider outside the firm, the lawyer ordinarily should agree with the client concerning the 
allocation of responsibility for monitoring as between the client and the lawyer.” Lawyers would 
do well to have these conversations with their clients early and often, and to reduce their 
understandings regarding the allocation of responsibilities to writing.  

4.2   Practice Area Competency 

It is axiomatic that lawyers must provide competent representation. See Model Rule 1.1. 
Perhaps more so than in other practice areas, business lawyers regularly contend with issues that 
implicate other legal specialties, including tax, intellectual property, environmental, and 
employment and benefits law. Corporate transactions frequently involve real estate matters and 
vice versa. There may be securities law implications in both corporate and real estate 
transactions. Transactional lawyers may consider themselves “jacks-of-all trades,” who can 
handle all these issues on their own, but those who do so act at their own peril. ALAS has seen 
numerous claims resulting from lawyers who dabbled in areas in which they lacked sufficient 
expertise, ranging from improper tax advice on deal structure to failures to address adequately 
the securities aspects of complex real estate financings. Lawyers should not hesitate to seek 
assistance from colleagues in other practice areas when necessary. Two areas where dabbling can 
lead to trouble deserve special mention: internal investigations and global corporate practice. 

Section 5   Conflicts of Interest  
Conflicts of interest frequently arise in corporate and real estate matters and are a 

continuing source of claims against lawyers. Conflicts in nonlitigation matters can be particularly 
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troublesome because, with no forum in which to raise the issue during the engagement, the client 
often does not claim a conflict existed until after the work has concluded and the client is 
dissatisfied with the result. Thus, the claimed loss has already occurred and the alleged conflict 
plays out with the benefit of hindsight. 

In some jurisdictions, violation of a conflicts rule can constitute a breach of fiduciary 
duty owed by a lawyer to a client. See, e.g., Griva v. Davison, 637 A.2d 830, 846 (D.C. 1994). 
Conversely, an adverse representation that does not violate the ethics rules can still support a 
breach of fiduciary duty claim. See D’Andrea v. Epstein, Becker, Green, Wickliff & Hall, P.C., 
418 S.W.3d 791, 797−98 (Tex. Ct. App. 2013). A breach of fiduciary duty claim does not require 
the plaintiff to plead or prove actual malpractice. See Klemme v. Best, 941 S.W.2d 493, 496−97 
(Mo. 1997) (en banc). Moreover, in some states a client claiming a breach of fiduciary duty 
based on a conflict of interest need not prove causation or damages to obtain disgorgement of 
legal fees. See, e.g., Huber v. Taylor, 469 F.3d 67, 77 (3d Cir. 2006); Hendry v. Pelland, 73 F.3d 
397, 402 (D.C. Cir. 1996). And a breach of fiduciary duty that rises to the level of fraud or 
willful disregard of the client’s rights can also support a request for punitive damages. 73 F.3d at 
400. When a plaintiff can allege both negligence and a conflict of interest, the conflict allegation 
“colors the entire case against the lawyer, casting doubt with jurors as to the lawyer’s motives 
and loyalty to the client.”  

5.1   Representation Adverse to Firm Client in Unrelated Matter 

As noted in Comment [7] to Model Rule 1.7, a direct adversity conflict will arise under 
the rule “if a lawyer is asked to represent the seller of a business in negotiations with a buyer 
represented by the lawyer, not in the same transaction but in another, unrelated matter.” Model 
Rule 1.10 imputes conflicts among lawyers within a firm, which means that a conflict exists 
when any lawyer in the firm is representing the adverse party on an unrelated matter. The 
difficulty is that adverse parties in transactions may not be identified until well after the 
representation begins. For example, a lawyer assisting a client in the sale of a business or 
property may not know at intake whether the lawyer will need to negotiate with the client’s (or 
the other side’s) lenders, landlords, tenants, or other business relations. Similarly, a lawyer who 
serves as a client’s counsel on many matters may not think to check for a conflict whenever the 
client asks the lawyer to review a contract or provide general advice involving a third party. 
Sometimes, there is a tendency not to view such matters as adversarial, despite the real 
possibility that the lawyer’s advice may prove to be detrimental to another firm client. To avoid 
these types of conflicts, business lawyers should run a conflicts check for every new matter that 
involves a third party and whenever a new party becomes involved in an ongoing matter.  

5.2   Joint Representation of Clients in Single Matter 

Even when there is no direct adversity, a conflict can arise under Model Rule 1.7(a)(2) 
when a lawyer’s representation of one client may be materially limited by the lawyer’s 
responsibilities to another client. This type of conflict often occurs in the transaction practice 
when a lawyer is asked to represent two or more clients in a single matter where their interests 
are generally but not fully aligned. For example, a lawyer may be asked to jointly represent 
individuals organizing a new venture or multiple shareholders selling a business. Comment [26] 
to Model Rule 1.7 indicates that “[r]elevant factors in determining whether there is significant 
potential for material limitation include the duration and intimacy of the lawyer’s relationship 
with the client or clients involved, the functions being performed by the lawyer, the likelihood 
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that disagreements will arise and the likely prejudice to the client from the conflict.” Joint 
representations require careful evaluation of the nature of the matter, the relative positions and 
sophistication of the clients, and the relationship of the clients to the firm. The initial inquiry 
should be whether the conflict is consentable under Rule 1.7(b) because the lawyer reasonably 
believes that he or she will be able to provide competent and diligent representation to each 
affected client. Comment [28] to Model Rule 1.7 states that whether a conflict is consentable 
“depends on the circumstances. For example, a lawyer may not represent multiple parties to a 
negotiation whose interests are fundamentally antagonistic to each other, but common 
representation is permissible where the clients are generally aligned in interest even though there 
is some difference in interest among them.” 

Lawyers are sometimes asked if the firm can represent both sides of a transaction with 
consent from each client. Although some authorities would permit this in limited circumstances, 
see, e.g., Vermont Opinion 2011-12 (undated) (dual representation of lender and borrower in real 
estate transaction is not inherently improper), it is a risky course of action. It is difficult to be just 
a “scrivener” under contemporary conflicts of interest law. See Layton v. Pendleton, 864 S.W.2d 
937, 942 (Mo. Ct. App. 1993). Even full disclosure and consent may not protect a lawyer 
representing both sides of a negotiated transaction. In Baldasarre v. Butler, 625 A.2d 458 (N.J. 
1993), the New Jersey Supreme Court held that representing two clients having adverse interests 
in the same commercial real estate deal was a per se violation of the professional conduct rules, 
subjecting the lawyer to malpractice liability even though both clients had consented to the dual 
representation. The court found the conflict of interest was nonconsentable. Id. at 467.  

Even if the conflict is consentable, lawyers should also consider whether it is advisable to 
proceed with the joint representation. For example, if the work involves organizing a joint 
venture between a sophisticated, long-standing firm client and a person without extensive 
business or legal experience, and the terms of the proposed venture are not well defined, it may 
be difficult for the firm to remain neutral. If a conflict is likely to develop that would require the 
firm to withdraw, none of the parties would be well served by the joint representation. 

If the conflict is consentable and the firm and clients determine to proceed with the joint 
representation, each client must give informed consent, confirmed in writing, preferably signed 
by each client. The consent should make clear that if a conflict develops between the clients as 
the representation unfolds that they are unable to resolve, the firm will have to withdraw from 
representing all of them unless they agree to the firm’s continued representation of some of them. 
If the firm wants to preserve the right to represent one of them in the event of a conflict, the issue 
should be addressed in the initial engagement letter or conflict consent. Jointly represented 
clients should also be informed that all information material to the matter will be shared with all 
of them and that communications with the lawyer probably will not be privileged in a dispute 
among them. The consent also should state that the clients have had the opportunity to consult 
independent counsel before signing.  

Before the 2002 amendments to the Model Rules, 1983 Model Rule 2.2 (Intermediary), 
addressed multiple representations. Some states have retained Model Rule 2.2, including Hawaii, 
Tennessee, and Texas (as Rule 1.07). Lawyers in those states need to recognize that acting as 
“lawyer for the deal” may be more restricted under Model Rule 2.2 than under Model Rule 
1.7(b).  
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5.3   Concurrent Representation of Constituents and Affiliates 
Lawyers who concurrently (not jointly) represent constituents or affiliates of other clients 

must take extra precautions to avoid conflicts of interest. Although the interests of a parent 
company and its subsidiaries generally are aligned, conflicts can also arise if a subsidiary is spun 
off, sold, or becomes insolvent. Similarly, representing a company executive or shareholder, 
even in matters unrelated to the representation, can create a conflict of interest if the lawyers are 
then asked to take action on behalf of the company that is adverse to the shareholder or 
executive. See, e.g., D’Andrea, 418 S.W.3d at 797−98 (lawyer who represented owner of 
business in unrelated bankruptcy litigation could be liable for breach of fiduciary duty for 
concurrently preparing memo for business alleging owner’s misconduct). Transactions between 
affiliates without identical ownership can create a conflict of interest. For example, a firm will 
likely have a conflict representing both a parent company and a non−wholly owned subsidiary in 
a squeeze-out of public shareholders. Firms representing private equity funds may not be able to 
represent both the fund manager and a portfolio company in a transaction that could benefit the 
manager to the detriment of the fund’s investors. Leveraged buyout transactions can give rise to 
conflicts if the firm tries to represent too many interested parties. In these types of situations, the 
lawyers may need to obtain conflict waivers and in many cases advise one of the clients to obtain 
separate counsel.  

5.4   Personal Interest Conflicts 

Business lawyers can be particularly vulnerable to personal interest conflicts with their 
clients. For example, in most circumstances, a conflict of interest will exist whenever a lawyer 
enters into a business transaction with a client. Business transactions include accepting stock in 
lieu of fees, investing in a client’s business or with a client in a business venture, and providing 
nonlegal services to clients, such as serving as a real estate broker or title agent for a client. 
Lawyer-client business transactions require scrupulous compliance with Model Rule 1.8(a), as 
well as consideration of whether a material limitation conflict exists under Model Rule 1.7(a)(2). 
See, e.g., ABA Formal Opinion 00-418 (July 7, 2000) (investing in client requires compliance 
with Model Rule 1.8(a) and may implicate Model Rules 1.7(a)(2) and, if in lieu of fees, Model 
Rule 1.5); In re Spencer, 330 P.3d 538, 548−49 (Ore. 2014) (lawyer must comply with Rule 
1.8(a) when acting as client’s broker as well as legal counsel in the purchase of real estate).  

Similarly, serving as an officer or director of a client can create significant risks, 
including the possibility that the lawyer’s obligations as a corporate fiduciary will conflict with 
her duties as the client’s lawyer. Before accepting such positions, these potential risks should be 
carefully evaluated by firm management and, if approved, must be properly disclosed to the 
client. A lawyer serving as a corporate fiduciary also must remain alert for emerging conflicts.   

Business lawyers need to be aware of how prior work conflicts can arise in their practice. 
A prior work conflict can exist whenever an engagement involves work previously done for the 
client by a firm lawyer. This may raise a material limitation conflict if the representation will be 
affected by the lawyer’s or the firm’s personal interest. For example, if a client asks a lawyer for 
advice regarding a dispute over a contract the firm drafted, a conflict could exist if there is a 
plausible argument that the firm made a drafting error and there are alternative strategies for 
handling the dispute, one of which would be more favorable to the firm. Similarly, a conflict can 
arise if the firm is asked to defend advice previously given by a firm lawyer, or if an internal 
investigation being performed by the firm relates to client operations that have been the subject 
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of the firm’s legal advice. Of course, not every engagement involving the firm’s prior work 
creates a conflict. The analysis can be tricky and typically should be undertaken with the 
assistance of the firm’s loss prevention partner.  

5.5   Avoiding Conflict of Interest Claims 

The following summarizes our advice on how business lawyers can avoid conflict claims:  
1. Know who your client is in each engagement, particularly when the firm concurrently 

represents affiliates and constituents of entity clients. 
2. Be thoughtful in running conflicts checks, making sure to identify the clients, their 

affiliates, and other involved parties. Remember to run a new conflict check any time a 
new party becomes involved in a matter. 

3. Clearly identify the client(s) in a written engagement letter. It also may be helpful to 
identify specifically other individuals or entities that will not be clients in the 
engagement. 

4. If there is any possibility for misunderstanding, advise nonclients, particularly those who 
are not known to be represented by other counsel, in writing that the firm does not 
represent them. 

5. Before undertaking the work, carefully consider the likelihood that an actual conflict of 
interest may develop in a joint representation of multiple clients and be alert for signs that 
the clients’ interests are diverging as the representation proceeds. 

6. Informed consent to conflicts of interest requires adequate disclosure regarding the nature 
of the conflict, the material risks, and the reasonably available alternatives. Consult the 
firm’s loss prevention partner about the substance and form of the disclosure and consent.  

7. Once you tell parties that they are not your clients, do not treat them like they are. 
Remind those who may misunderstand your role. Do not give legal advice to nonclients.  

Communications regarding client identity and conflicts of interest should be in writing. 
Otherwise, there may be factual disputes that preclude summary judgment in a subsequent 
malpractice action. Ultimately, lawyers need to be attuned to the possibility of conflicts in their 
practice, to follow the firm’s business intake and conflicts checking and resolution procedures, 
and to bring any conflict issues to the attention of the firm’s general counsel or loss prevention 
partner promptly. 

Section 6   Mixing Law and Business 
6.1   Investing in Clients and Serving on Client Boards 

Business lawyers often have opportunities to make investments in or serve as directors 
(including, for these purposes, any similar fiduciary position) of their clients. We strongly 
discourage these practices. When lawyers take these opportunities, the fact of their investment or 
board service may be used against them by plaintiffs who claim injury from involvement with or 
other conduct by the clients. A plaintiff may claim that the lawyer’s stake in the client’s business 
inclined the lawyer to look the other way in the face of client wrongdoing, or even gave the 
lawyer an incentive to assist the client in engaging in misconduct or “pushing the envelope.” A 
lawyer serving on a client’s board will find it harder to defend against allegations that the lawyer 
knew or should have known about the client’s wrongful conduct. When a trial comes down to a 
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contest about the lawyer’s knowledge, the jury’s perception of the lawyer’s credibility is 
important, and the lawyer’s involvement in the client’s business can be a negative factor. That 
involvement also may be considered by a court, such as on a motion for summary judgment, in 
deciding whether adequate evidence of scienter exists for a plaintiff to proceed to trial. See, e.g., 
Renovitch v. Kaufman, 905 F.2d 1040, 1046 (7th Cir. 1990).  

6.2   Business Advice and Decisions 

Business lawyers are frequently the target of a disappointed client’s wrath when a 
transaction or business venture fails. Without attempting to describe every possible scenario, 
ALAS has seen claims alleging that the lawyers should have warned the client of the business 
risks in the transaction; performed due diligence on the business aspects of the other participants 
in the deal; obtained more favorable contract terms than the parties ultimately agreed upon; or 
otherwise protected the client from the adverse consequences of its business dealings. When 
disputes over advice given or decisions made in negotiations result in litigation, it usually means 
that there was no documentation to support the lawyer’s version of the events. In some cases, 
what is alleged to be negligence may actually be the result of limitations the client placed on the 
lawyer as to budget, schedule, staffing, or scope of work. Again, when those client-imposed 
restrictions are not documented, the lawyer often winds up in a swearing contest with potentially 
huge amounts of money hanging in the balance. 

Whether a lawyer’s failure to protect a client from its own bad business decisions can 
constitute professional negligence was addressed in Abrams v. DLA Piper (US) LLP, 2013 U.S. 
Dist. LEXIS 82484, 2013 WL 2634767 (N.D. Ind. June 12, 2013). There, a bankruptcy debtor 
alleged that its law firm committed malpractice by providing substantial legal assistance in 
connection with several questionable transactions when the firm knew or should have known of 
the debtor’s precarious financial condition. In granting the firm’s motion to dismiss, the district 
court noted that the debtor did not allege any deficiency in the legal services provided by the 
firm but instead argued that the firm should not have provided the legal services at all because 
the transactions were disadvantageous to the client. Id. at *20, *7. The court concluded that the 
complaint sought to hold the firm liable for failing to provide business rather than legal advice 
and, therefore, did not state a claim for legal malpractice. Id. at *46−47, *11. The court 
distinguished In re JTS Corp., 305 B.R. 529 (Bankr. N.D. Cal. 2003), which held that a lawyer 
could be liable for failing to advise her client that its sale of real estate for less than its appraised 
value could have adverse legal consequences because it involved a failure to give legal rather 
than business advice.  

Although cases brought by clients disappointed with a business outcome often are weak, 
they can be expensive to defend. Lawyers may not be able to avoid these types of claims 
completely, but there are things they can do to minimize their exposure. First, to avoid 
misunderstandings, have a written record of any limitations placed on the representation and of 
other specific client instructions. Document significant concessions made by the client in the 
negotiation process. Make sure that even sophisticated clients who have been intimately involved 
in the negotiations understand the material terms of the final documents. See Cottone v. Fox 
Rothschild, LPP, 2014 N.J. Super. Unpub. LEXIS 2143, at *23, 2014 WL 4287002, at *8 (N.J. 
App. Sept. 2, 2014) (unpublished opinion) (lawyer may have a duty to explain material, 
unambiguous contract terms to sophisticated client).  
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Ideally, the information to be communicated should be reflected in a contemporaneous 
writing to the client, such as an email or memo to the client. Another effective method of 
creating a contemporaneous record is to send revised documents with a cover letter or email that 
calls the client’s attention to any material changes or concessions. Comments incorporated into 
draft documents can be used to the same effect. Regardless of how it is done, the goal is to create 
a contemporaneous, written record that is communicated to the client.  

Business lawyers also can be tripped up when they try to be business (as well as legal) 
advisors to their clients. First, lawyers should avoid giving advice that is not truly within their 
area of knowledge. Second, lawyers who tout their business expertise may find themselves held 
to an elevated standard of care when the client is dissatisfied with the results. Third, lawyers who 
turn a blind eye when the client seems to be pursuing a foolish course place themselves at risk of 
a claim by the client or by a third party. Our advice to practitioners is to avoid giving explicit 
business advice in most cases, but not to check your business (or common) sense at the door 
when you represent a client. When a client is pursuing a foolish course, say so. If the client 
nevertheless proceeds, make a record of your advice, or consider withdrawing from the 
representation. 

Section 7   Mistakes 
Even highly regarded lawyers are not immune from making simple drafting errors or 

other types of mistakes. In the last several years, ALAS has seen a substantial increase in the 
number of claims with a provable legal blunder at the centerpiece of the complaint. The cost of 
these mistakes can be significant and extremely disproportionate to the fees generated by the 
engagement. ALAS encourages firms to instill and maintain a firm culture that emphasizes the 
importance of quality, teamwork, and openness in admitting and learning from mistakes.  

When mistakes occur, the plaintiff must establish not only that the lawyer was negligent, 
but also that “but for the alleged malpractice, it is more likely than not that the plaintiff would 
have obtained a more favorable result.” Viner v. Sweet, 70 P.3d 1046, 1054 (Cal. 2003) 
(emphasis in original). See also Hazel & Thomas, P.C. v. Yavari, 465 S.E.2d 812, 815 (Va. 
1996). The client will need to show, for instance, that without the lawyer’s mistake the client 
would have achieved better terms or would have been better off by not entering into the 
transaction. To claim an actual loss, the client must establish that “the lawyer’s negligence 
actually caused the specific loss in question.” Michael L. Shakman et al., There but for the Grace 
of God Go I: A Look at the Modern Transactional Legal Malpractice Case, 18 C.B.A. Record, 
Apr. 2004, at 32, 35. Moreover, even if a plaintiff can prove cause-in-fact, to recover for 
malpractice in a transactional matter the plaintiff may also have to prove that the lawyer’s 
conduct was the legal cause of the loss, i.e., that the loss was a reasonably foreseeable 
consequence of the allegedly negligent conduct. See Elmo v. Callahan, 2012 U.S. Dist. LEXIS 
120142, at *19−22, 2012 WL 3669010, at *6−7 (D.N.H. Aug. 24, 2012) (although plaintiffs 
could show that “but for” their lawyer’s malpractice they would not have sold their business to 
buyer, they proferred no evidence that lawyer’s conduct caused buyer’s business to collapse 
shortly after closing, rendering the noncash portion of the consideration worthless).  

Mistakes come in all varieties. Two that frequently give rise to claims are government 
filing errors and drafting errors. Filing errors involve failures to timely or properly file tax 
returns or real estate or financing documents. In some cases, the claim results from a 
misunderstanding regarding who was responsible for making the filing as between the lawyer, an 
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accountant or other professional, or the client. See, e.g., Barnes v. Turner, 606 S.E.2d 849, 
850−51 (Ga. 2004) (malpractice action could be based on lawyer’s failure to advise client in 
writing that client would be responsible for filing UCC continuation statements after the closing). 
One way to avoid such claims is to clarify in writing who has responsibility for completing tasks, 
both before and after the consummation of the transaction.  

Recently, relatively simple mistakes in real estate transactions, such as including a faulty 
legal description or attaching the wrong deed in a filing, have resulted in claims. When good 
lawyers produce flawed documents, the reason usually involves inattention at some level. 
Perhaps the drafting was delegated to a less experienced lawyer or paralegal, and the supervising 
lawyer failed to provide the appropriate level of review. Perhaps the lawyers involved failed to 
take the necessary time to check for drafting errors or to consider whether the written documents 
accurately reflected the terms of the transaction. In transactions with several operative 
documents, the lawyers may have neglected to conform all of the documents to the final deal 
terms.   

In other cases, the form document may not accurately reflect the reality (or the client’s 
understanding) of the deal. Many law firms maintain precedent files of standard transactional 
documents so that lawyers need not reinvent the wheel for every matter. Word processing and 
document management software have increased the utility of precedent files. These tools, 
however, can turn against the lawyer who fails to focus on the differences between the precedent 
and the transaction at hand.  

A drafting error occasionally reflects the failure to grasp a significant legal point. This 
can occur when the missed point was outside the drafter’s area of competence. A common 
example is the delegation of responsibility for drafting a complex document to an inexperienced 
associate working with insufficient supervision. Another is when lawyers dabble in specialized 
areas beyond their expertise, such as tax, ERISA, environmental, or land use law, or fail to bring 
in specialty counsel when warranted. ALAS also has seen an uptick in claims resulting from 
faulty drafting of pricing, earnout, and other complicated formulas that may involve unfamiliar 
accounting principles. In these situations, if the work results in consequences that could have 
been avoided if a specialist had been consulted, the inevitable lawyer liability claim will be 
difficult to defend. No single lawyer can be an expert on everything. One advantage of firm 
practice is the availability of lawyers knowledgeable in other areas of law. Making full use of the 
firm’s resources when handling complex, multifaceted matters reduces the firm’s professional 
liability risk. Seeking assistance from lawyers outside the firm may be necessary if the firm 
doesn’t have the requisite resources. 

It is much easier to explain the causes of mistakes than it is to advise lawyers on how to 
avoid them. After all, everyone makes mistakes. Unfortunately, if a claim is asserted, a veritable 
legion of litigators (possibly supported by their transactional colleagues) will review the 
documents in great detail, free from the time exigencies and business pressures experienced by 
the lawyers who handled the deal. Though it may seem obvious, the best advice is to proofread, 
review, and then proofread again, right up to the last possible moment. Additional review is the 
most potent weapon in the arsenal against claims caused by mistakes. In particular, we suggest: 
1. Proofread the hard copy, not the version on a computer screen. Experience and research 

teach that lawyers, young and old, are more prone to proofreading errors if they are 
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looking at a computer screen. Moreover, headers, footers, and formatting snafus 
sometimes become apparent only in a printout. 

2. Read the boilerplate. Even if it is from your firm’s form, review the contract language 
that is not subject to a lot of negotiation, and consider it in the context of your deal. 

3. If multiple lawyers have been involved in various parts of the transaction, someone who 
is familiar with all the aspects of the deal should review all the documents in order to 
catch inconsistencies that might otherwise go unnoticed. 

4. Give particular attention to changes made early in the negotiation process and to last-
minute changes.   

5. Before closing, go over the documents and test formulas carefully with the client to make 
sure they comport with the client’s expectations.  
Additionally, as projects become increasingly complex, project management has become 

a useful skill for many business lawyers.  In particular, using checklists may help avoid 
something “slipping through the cracks.” A detailed checklist can list all the steps that need to be 
taken to complete a project, identify the persons responsible for each task (which may be the 
client or a nonclient participant), and set a timetable for completing each task.  

Section 8   Legal Opinions and Other Representations to Third Parties 
8.1   Third-Party Legal Opinions 

Corporate and real estate lawyers routinely provide legal opinions to third parties in 
closing transactions. The frequency and severity of claims arising from legal opinions continue 
to be a concern. Although some claims arise from faulty legal analysis, many involve either an 
unworthy client, leading to an allegation that the lawyer aided and abetted the client’s fraud, or 
an erroneous factual assumption, leading to an allegation (by either the client or a third party) 
that the lawyer failed to do a sufficient factual investigation. Lawyers who issue opinion letters 
should be familiar with customary opinion practices.  The ABA and many state bar associations 
regularly publish materials in this area.    

8.2   Other Representations to Third Parties 

Beyond formal legal opinions, transactional work often involves factual representations 
made by or on behalf of clients to third parties. 

8.2.1   Informal Communications 
Lawyers working on transactions may make various written or oral factual statements to 

nonclients about the client or its operations, particularly in negotiating contracts or responding to 
due diligence requests. For instance, the lawyer may advise the prospective purchaser of a client 
company that the lawyer is delivering all the company’s material contracts or that there are no 
related party transactions other than those that have been disclosed.    

In some cases, a lawyer will make representations to a third party based on the lawyer’s 
own knowledge. In other cases, however, the lawyer may be relaying information from the 
client. As long as there is no reason to doubt the accuracy of the information or the veracity of 
the client, and the lawyer does not explicitly vouch for the truthfulness of the information, the 
lawyer should not be held responsible if the information turns out to be false or misleading. See 
Cunningham, 365 S.W.3d at 188−89 (finding lawyer not liable for malpractice for mere 
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transmission of client’s allegedly fraudulent document); but see Kirkland Constr. Co. v. James, 
658 N.E.2d 699, 701−02 (Mass. App. Ct. 1995) (firm could be liable for associate’s written 
assurance to contractor that client had financial ability to pay for contract work). Nevertheless, it 
may be prudent when acting as a conduit for client information to make it clear that the lawyer is 
relying on the client to ensure the truthfulness of the information, and that the lawyer has not 
conducted any independent investigation to confirm that the information is, in fact, true. 

8.2.2   Written Representations 
Business lawyers frequently draft documents in which the client makes various 

representations and warranties relating to a company’s property, operations, financial condition, 
claims history, and legal compliance. If a representation turns out to be false or misleading, often 
because the client has misled the lawyer, the nonclient that relied on it may sue the lawyer who 
drafted the document. The causes of action include fraud, conspiracy to commit fraud, aiding and 
abetting fraud, and aiding and abetting a breach of fiduciary duty by corporate actors.  

Lawyers who prepare documents that include client representations should be clear with 
the client about the division of responsibility among the client, the lawyer, and any other 
advisors for drafting the representations and related disclosure schedules and about what due 
diligence, if any, the firm needs or will be expected to do to verify their accuracy or sufficiency. 
If the client will be primarily responsible for due diligence, the lawyer may want to provide 
guidance to the client on its internal procedures. The lawyer should also document his or her 
reliance on information provided by the client or others. A lawyer who suspects that a client’s 
disclosure is false or misleading should advise the client regarding the client’s disclosure 
obligations. If the client refuses to follow the lawyer’s advice about disclosure even though the 
lawyer believes that failure to make changes will result in a violation of the company’s fiduciary 
obligations, the lawyer should make a written record of the advice and the client’s decision not to 
follow it, and should discuss with the firm’s loss prevention partner what additional action may 
be required under applicable law and rules of professional conduct.   

8.2.3   Agreed Reliance by Third Parties 
Clients sometimes ask lawyers to provide their work product to nonclients that want to 

rely on it in connection with their participation in the transaction. For instance, a firm may 
conduct due diligence for a client as part of its work for the client’s acquisition of another 
company. The lender financing the acquisition may want a copy of the firm’s conclusions for use 
in fulfilling its own due diligence obligation on the transaction, conducting independent 
investigation only on matters not covered by the firm’s work. If problems with the acquisition 
arise after the closing, the lender may bring claims against the law firm for misrepresentations or 
omissions in the information that it provided to the lender. In any circumstance where a third 
party will rely on a firm’s due diligence report, the report and any limitations on reliance should 
be subject to the same second partner review as the firm requires for legal opinions. Because the 
work is being given to a nonclient, the firm should also consider limiting its liability with respect 
to the nonclient’s reliance.  

Section 9   Conclusion 
Business and transactional practices, including real estate, present three major risk 

concerns. First, lawyers may provide various services for clients who turn out to be engaged in 
wrongdoing. An effective business intake system that identifies prospective clients and matters 
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that pose significant risks is the first line of defense. Once the firm has accepted an engagement, 
it can minimize risk by clarifying and documenting the responsibilities of the firm and of other 
parties, explicitly indicating when the firm is relying on representations made or information 
provided by the client or a third party, and seeking the perspective of other lawyers in the firm 
not working on the matter when concerns arise. And a firm may periodically want to scrutinize 
the risks that may be posed by new or ongoing matters for an existing client. 

The second area of concern—liability for alleged conflicts—is a particular problem for 
business lawyers. Claims arising out of joint representation of clients, whether intentional or 
unintentional, occur more frequently in the corporate and real estate practices than in other areas. 
Firms need effective systems to address conflicts of interest, both at the outset of a matter and as 
it develops. 

A third risk in these practice areas is the opportunity for mistakes. In large projects, the 
potential for serious economic harm from such errors is significant. The time-tested methods of 
double-checking documents, supervising associates and paralegals, and involving lawyers with 
appropriate expertise in applicable disciplines are as important as ever. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


