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Bill Locke Strikes . . . Again 

 Several years ago, my law partner Bill Locke asked me to speak at the Texas Bar 

Association Advanced Real Estate Law course, on the topic of litigating “as is” contracts.  

Naturally, I was flattered.  But the twinkle in his eye made me wonder what Bill really had up his 

sleeve.  I’m not a scholar.  I’m not a “dirt lawyer” in the typical sense.1  In the view of many 

transaction lawyers, litigators don’t practice law -- they create mayhem.  It was hard to see what 

Bill thought he might accomplish by throwing Conan the Destroyer into the middle of an elite tea 

party of Texas real estate practitioners. 

But that was exactly the point.  With alarming frequency, a deal is compromised, 

nullified or completely re-traded through litigation.  The lawyer’s documents are transformed 

into a weapon and are used to beat his own clients fiercely about the head and shoulders.  Court 

decisions -- a primary guide for contract negotiation and drafting -- are far removed from the 

circumstances of the transaction and are heavily influenced by many factors having little or 

nothing to do with what the parties bargained for. 

As a litigator, I’ve seen it happen and I’ve made it happen, so I have a fair idea about 

how it happens.  Bill thought practitioners might benefit from a glimpse into my world.  By the 

                                                
1 I began my legal career in a “transaction” practice under the watchful eye of two of the finest real estate lawyers I 
know:  Terry Bray (ACREL charter member) and Alan Haywood.  Several years later, the economy and I 
transitioned into real estate litigation together.  After more than three decades, I wouldn’t have it any other way. 



 
 2 

time the dust settled, he had made a believer out of me, as well as a large segment of the Texas 

real estate Bar. 

When Bill gave me the opportunity for an encore involving preferential purchase rights 

(“PPRs”),2 I jumped at it.  From my perspective, PPRs are the “charlatans” of real estate -- 

enticing but fickle, loathe to be corralled, with an allure that might be authentic and might be 

only cosmetic -- and they can be best friend or worst nightmare.  As a result, there is a 

substantial amount of litigation involving PPRs.  And too often, parties are told -- long after the 

ink on their closing documents is dry -- that the deal they have doesn’t look much like the deal 

they intended. 

The tail doesn’t have to wag the dog completely.  This paper suggests (and illustrates) a 

three-pronged response for the practitioner:  (i) to learn enough about the litigation process to 

grab what is useful, and leave the rest behind; (ii) to know the danger zones -- where the law (or 

its application) seems most likely to upset your deal -- and to consider ways to draft around 

them; and (iii) to give proper attention to enforcement issues -- both legal and contractual -- 

because it’s not a matter of “if,” it’s a matter of “when.” 

PART ONE:  Litigation  -  It Happens. 

Let’s face it:  the most carefully-drafted contract can’t guarantee that your client won’t be 

sued.3  And under even the best of circumstances, the reality is that everything is fine until it’s 

not.  Circumstances may have changed, and one party now sees the bargain as unfair or lopsided.  

Maybe performance has been less than perfect, and for one side the benefit of the bargain is in 
                                                
2 For purposes of this paper, the term “preferential purchase right” (“PPR”) encompasses contract rights (including 
ROFR, ROFR and purchase option) that secure for the right holder an opportunity or advantage to purchase in 
preference to (i.e., not shared by) other prospective purchasers, without regard to differences in the mechanisms by 
which such opportunity or advantage is implemented. 
3 The terms “litigation,” “suit” and “lawsuit” as used in this paper include judicial proceedings, arbitration and other 
forms of binding dispute resolution.  Except as noted, the distinctions between these procedures are not relevant to 
the discussion at hand. 
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jeopardy.  Or maybe one side has just gotten greedy, and sees an opportunity to receive more 

from the transaction than he bargained for.  If the relative stakes are high enough and the parties 

have the resources, the odds are that someone will file a lawsuit.  People who once wore labels 

like “seller,” “buyer,” “landlord,” “tenant,” “optionor” or “optionee” morph into a “litigant.”   

Everyone in the deal enters the Courthouse Zone. 

The trial court litigation process has a richly-deserved reputation as wildly uncertain, 

arbitrary and unpredictable.4  You might think principles of law and equity5 would dictate the 

outcome, but you’d be wrong.  They comprise only one of many factors that can influence the 

result.  Others include: 

• whose side the jury takes on the factual disputes - volumes have been written on the 
subjectivity (and unpredictability) inherent in such group decision-making; 
 

• highly subjective and very critical perceptions about the participants -- juries tend to side 
with whomever they assess as the most attractive, sometime literally so; 

 
• evidentiary rulings -- sometimes critical information is ruled inadmissible, and thus the 

jury never learns of it; 
 

• “procedural” rules -- sometimes a “technicality” determines who wins and who loses the 
whole case; 
 

• the proclivities and prejudices of the judge -- judges are people, too;  
 

• who has the most money -- in some cases, “might” does make “right”; and 
 

• which side’s lawyer is perceived to be “better” or more likeable.6 
 

                                                
4 Journalist Ambrose Bierce is quoted as having described litigation as “[a] machine which you go into as a pig and 
come out of as a sausage.”  It is said the only certainty in litigation is that the lawyers are the only ones who come 
out ahead. 
5 The many arcane feudal doctrines that influence modern real estate law can create unique challenges for the real 
estate litigator.  As a result of our nostalgic romance with those doctrines, however, we are essentially hoist on our 
own petard. 
6 Some perceive that the system is completely preoccupied with this factor.  Robert Frost is said to have described a 
jury as “twelve persons chosen to decide who has the better lawyer.” 
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In some cases, experienced litigators can make an educated guess as to why the trial judge or 

jury decided as it did.  Much of the time, it’s more like reading tea leaves or Tarot cards. 

The appeals court process is even further removed from the transaction and the events 

giving rise to the dispute.  Appellate courts are constrained by what occurred in the trial court 

and by the applicable standards of review.  For example, the court of appeals may not set aside 

fact findings merely because  the justices would have drawn different conclusions from the 

evidence.7  The appellate court cannot retry the case, and cannot substitute its judgment for the 

jurors’ judgment concerning the facts, the credibility of the witnesses or the weight to be given 

their testimony.8  In fact, if the trial court made findings of fact and no one attacks them, the 

court of appeals is bound by those findings even if it disagrees with them or believes they are 

wrong.9 

Beyond those things, the precedential value (and, therefore, the usefulness) of an 

appellate court decision may be greatly impacted by the standard of review the court is applying.  

For example, when the court of appeals reviews a trial court decision for an “abuse of 

discretion,” an affirmance means only that the trial court did not act arbitrarily and unreasonably, 

not that it acted correctly.10 

 The point is that a decision “on the merits” made at the trial court level or by the 

appellate courts is the product of many moving parts, most of which are highly subjective and 

are completely indifferent to “the merits.”  This subjectivity, more than anything else, creates the 

                                                
7 Seelbach v. Clubb, 7 S.W.3d 749, 755 (Tex. App. - Texarkana 1999, pet. denied). 
8 Id. 
9 Smith v. Hues, 540 S.W.2d 485, 489-90 (Tex. Civ. App. - Houston [14th Dist.]1976, writ ref’d n.r.e.).  This 
essentially procedural rule can be outcome determinative.  In Smith, for example, the appellate court was bound by 
the trial court's findings that appellant had waived the contractual time limitation, and therefore appellee’s 
performance was timely, even though time was of the essence in this contract and the late performance would have 
been ineffectual as a matter of law. 
10 E.g., IKB Indus. (Nigeria) Ltd. v. Pro-Line Corp., 938 S.W.2d 440, 444 (Tex. 1997). 
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impression that the court system is arbitrary and the judges are capricious.  While that is not 

entirely accurate, it’s not completely wrong either. 

 There is no substitute for an ongoing and diligent study of relevant appellate court 

decisions.  The practitioner is well-advised to give careful attention not just to the legal rulings, 

but also to the aspects of the deal that broke down and sent the litigants scurrying to the 

courthouse.  Normal, everyday people generally don’t place themselves or others in the 

Courthouse Zone unless the lapse is material and the stakes are high.11  Understanding what 

prompted the wheels to come off someone else’s deal, together with some “combat ready” 

drafting, will enhance the prospect that your wheels stay on the ground where they belong.  And 

that your grateful clients will stay well clear of the Courthouse Zone. 

PART TWO:  The Drafter’s Danger Zone. 

 A. Now You See Them -- Now You Don’t. 

  1. You Can't Always Get What You Want 

According to the courts, PPRs are chameleon-like.  An option, for example, can 

masquerade as a contract of sale.12  It may also pretend to be a right of first refusal.13  PPR 

parties can go around for years in blissful ignorance, finding out only when the ox is in the ditch 

what kind of contract they actually made, and what performance is required under it.14  Not 

                                                
11 In addition to being more than a little capricious, litigation is costly and usually is not a satisfying experience even 
for the “winner.”  An apt statement, attributed to Voltaire:  “I was never ruined but twice - once when I lost a 
lawsuit, once when I won one.” 
12 Carter v. Smith, 184 S.W. 244, 245 (Tex.Civ.App. - Dallas 1916, writ refused). 
13 E.g., Overton v. Bengel, 139 S.W.3d 754, 757 (Tex. App. - Texarkana 2004) (document titled “Right of First 
Refusal” granted Overton a right to purchase property for a fixed price within a set time period of thirty days.  “This 
is the very nature of an option contract.”) 
14 See Walji v. Met Center NTCTEX, Ltd., 2002 WL 1727624 *3 (Tex. App. - Austin 2002, pet. denied) and cases 
cited therein.  Walji involved an earnest money contract that provided the seller could terminate the contract and 
retain the “Deposit” if the buyer failed to reimburse engineering and other expenses as therein provided.  The court 
held the contract was an option, discussing in the process a number of the other cases in which that question was 
presented. 
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surprisingly, in those cases there is rarely a match (exact or otherwise) between the performance 

that has been rendered and what the court says is required.15 

 The decisions have produced a body of law that is inconsistent -- even internally 

contradictory -- and provides little or no real guidance.16  The option - contract of sale dichotomy 

illustrates the problems practitioners may encounter in this area of the Danger Zone.17 

 A real estate purchase option has two components: (1) an underlying contract that is not 

binding until accepted; and (2) a covenant to hold open to the optionee the opportunity to 

accept.18  If supported by consideration,19 the option is considered a completed purchase of an 

inchoate right20 that is specifically enforceable against the optionor.21  If the optionor fails to 

hold open the opportunity to accept, he may be compelled to do so by a decree of specific 

performance.22  The “underlying contract” becomes binding23 in accordance with its terms upon 

timely exercise of the option.  Unless the “underlying contract” specifies otherwise, it is 

specifically enforceable by either party.  Under traditional principles, then, whether an 

arrangement is an “option” or something else depends not on the availability of specific 

performance but on whether (and to what extent) the optionee has a contractual obligation to 

perform at all.  Now that is a logical, bright-line test that practitioners can apply. 

                                                
15 See, e.g., White v. Miller, 518 S.W.2d 383, 385 (Tex. App. - Tyler, writ dism’d) discussed below.  
16 See “Instrument For Purchase Of Land As A Contract Or An Option,” 3 A.L.R. 576 (Originally published in 
1919) and Supp. at 87 A.L.R. 563. 
17 A full discussion of the gratuitous judicial labeling of real estate contracts is beyond the scope of this paper. 
18 Comeaux v. Suderman, 93 S.W.3d 215, 219-20 (Tex. App. 2002, no pet.) 
19 A discussion of the consideration requirement is provided below.  I note here, however, that none of the “modern 
rule” cases appear to turn on the presence or absence of consideration. 
20 See Moore v. Kirgan, 250 S.W.2d 759, 762-3 (Tex. Civ. App. - El Paso 1952) 
21 See, e.g., Luccia v. Ross, 274 S.W.3d 140, 146-7 (Tex. App. - Houston [1st Dist.] 2008, pet. denied).  The 
optionee, however, has no obligation that is enforceable unless and until he accepts the offer of the “underlying 
contract.” 
22 Probus Prop. v. Kirby, 200 S.W.3d 258 (Tex. App. - Dallas2006, pet. denied). 
23 Both courts and litigants use “binding” and “enforceable” interchangeably, and sometimes as a substitute for 
“valid.”  “Binding” means just what it says -- legally obligated.  “Enforceable” in this context means specifically 
enforceable.  Neither means “valid.” 
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In the mid-twentieth century, confusion arose in the case law regarding the distinction 

between options and other real estate contracts.  The courts appear to have misunderstood the 

two-component nature of the option arrangement and to have borrowed from prior precedent in a 

way that drove bad to worse.  In an apparent effort to restore at least some level of certainty and 

continuity, the court adopted the so-called “modern rule.”  The “modern rule” is an attempt at an 

artificial bright-line under which  a contract is a real estate purchase option (with all that implies) 

if it provides the seller must accept a stipulated sum in full settlement of its damages,24 as its sole 

remedy, should the buyer fail to perform.25  

The “modern rule” seems to have sprung from older Texas cases that dealt with questions 

quite different from the identification of a real estate purchase option.  For example, Moss & 

Raley v. Wren26 involved the question whether a broker, could recover a commission unless he 

procured a purchaser who was willing to enter into a contract to purchase the land “absolutely.”  

Paramount Fire Ins. Co. v. Aetna Cas. & Sur. Co.27 involved a dispute about how to allocate a 

casualty loss between the seller’s insurer and the buyer’s insurer.  Hamburger & Dreyling v. 

Thomas28, Newton v. Dickson, Moore & Smith,29 Runck v. Dimmick30 and Warren v. LaSalle31 all 

involved the question whether a commission was “earned” based on the strength of the contract 

                                                
24 The optionor’s collection of damages (stipulated or otherwise) is the antithesis of an option, where by definition 
the optionee has no obligation and cannot be liable in damages. 
25 Walji at *3. 
26 120 S.W.2d 847 (Tex. 1909). 
27 353 S.W.2d 841 (Tex. 1962). 
28 118 S.W. 770 (Tex. Civ. App. 1909), aff’d 103 Tex. 280 (1910). 
29 116 S.W. 143, 144 (Tex. Civ. App. 1909). 
30 111 S.W. 779 (Tex. Civ. App. 1908). 
31 262 S.W. 527 (Tex. Civ. App. - Austin 1924, writ dism’d w.o.j.). 
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procured by the broker.  These courts all analyzed the contracts that were actually before them in 

the context of the question at hand.32 

Given the widespread use of contractual limitation of remedies provisions, feasibility 

periods, title contingencies and similar provisions in contracts of sale, the  so-called “modern 

rule” may be problematic for many practitioners and their clients.  An option to purchase is 

fundamentally different from a contract of sale; if the practitioner intends one and ends up with 

the other, the odds are the client will not get the benefit of her bargain.  For example: 

• A purchaser who bargained for equitable ownership of real estate (and all that goes along 
with it) at contract signing may receive nothing more than a contract right. 
 

• A party who bargained for substantial compliance may be held to strict performance. 
 

• A party who contemplated slight delays in performance may find that time is essential. 
 

• A party who bargained for a binding bilateral contract may find that his bargain is 
revocable. 
 

• A party who thought he had a deal may find that he doesn’t and never will because he 
failed to take steps to “accept” within a reasonable time. 
 

• A party who bargained to shift the pre-closing risk of a casualty loss to the other party 
may find himself literally holding the bag. 
 
In practice, the so-called “modern rule” has produced arbitrary results.  It is easier for a 

camel to go through the eye of a needle than it is for a drafter to reconcile these decisions or to 

extract a set of useable guidelines upon which he or she can rely. 

For example, in State v. Clevenger,33 the court had before it a contract that should have 

been labeled an “option” under the so-called “modern rule.”  The contract stated: 

                                                
32 Also, the references to “option” or “optional” in these cases appear not to refer to a real estate purchase option, but 
to promises without consideration the performance of which is entirely optional with the “promisor,” i.e., an illusory 
bargain.  See, e.g., Scarborough v. Ward, 220 S.W. 274, 276 (Tex. Civ. App. - El Paso 1920),. aff’d Ward v. 
Scarborough, 236 S.W. 434 (Tex. Comm’n App. 1922) 
33 384 S.W.2d 207 (Tex. Civ. App. - Houston 1964, writ ref’d n.r.e.). 
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If, however, said title company is ready and willing to guarantee said 
title to Buyer, and Buyer fails, refuses or is unable for any reason to 
consummate this contract in accordance with the terms hereof, within a period 
of 10 days from notice that said title company is ready to guarantee said title, 
then the earnest money herein receipted for shall be forfeited to Seller and 
agent, equally, as agreed liquidated damages, and this contract shall thereupon 
terminate and all parties shall thereupon be fully released herefrom.’ 
(emphasis added) 

 
The State claimed this was an option contract.  The court, however, expressed the view that an 

action for specific enforcement would lie against the seller to deed the property and against the 

buyer to forfeit the liquidated damages.  On that basis, the court held the contract was not an 

option, but was a contract of sale that could be rescinded. 

 In White v. Miller,34 the court applied the “modern rule” to label a contract  a “purchase 

option” and to require strict performance of a financing condition.  The court considered this 

contract language: 

'The purchaser shall be given 30 days from the date of this contract to obtain 
first lien financing in the amount of $100,000.00 payable over a 30 year period 
from the Federal Land Bank of Kaufman County, Texas.  Purchaser will 
deliver to Seller a certified copy of the commitment.  If said commitment is not 
delivered to Seller by Purchaser within 30 days, at Seller's option, this contract 
is null and void and the escrow deposit will be returned to Purchaser in 
accordance with paragraph 10.'  

 

According to the opinion, the buyer gave verbal notice of loan approval but did not actually 

deliver a copy of the loan commitment to the seller within the allotted time.  The seller, who 

reportedly had the property under contract with another buyer on the 31st day, had exercised his 

option to terminate the contract by the time the loan commitment was delivered.  The court 

opined that the financing condition paragraph made the parties’ contract an option to purchase, 

                                                
34 518 S.W.2d 383 (Tex. Civ. App. - Tyler 1974, writ dism’d) 
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and that the buyer’s performance was ineffective because it was untimely and/or didn’t strictly 

comply. 

There must be more to the story, because this result is otherwise inexplicable.  The 

buyer’s covenant to deliver a loan commitment obligated the buyer to deliver a loan 

commitment.  The contract authorized the seller, at his option, to keep the contract in force 

indefinitely (and to hold the buyer to it whether she liked it or not) even if  the buyer missed her 

deadline.  The court acknowledged this fact, stating that “[seller] had the option to either waive 

the 30-day requirement and maintain the contract or to nullify the contract.”  Nevertheless, the 

buyer was held to a strict performance standard. 

The court in C.C. Slaughter Cattle Co. v. Potter County35 took a more sensible approach 

to contracts with contingencies and conditions.  There, the court examined a “contract for the 

sale of land, with a defeasance clause,” which looks a lot like a contract of sale subject to 

forfeiture for default by the purchaser.  The Slaughter court concluded that a contract supported 

by mutual promises -- i.e., the “underlying contract -- is not rendered an option by virtue of the 

“fact that further undertakings by the purchaser were not absolute . . ..”36 

2. But If You Try Sometime, You Just Might Find You Get What You Need 

 The uncertain state of the law in this area creates unique challenges for the deal lawyer, 

but none are insurmountable.  Many contracts of sale include conditions and contingencies as to 

which one party or the other has the “option” to perform or fulfill.  Further, the parties may insist 

on excluding the remedy of specific performance for one or both.  In these circumstances, 

beware the so-called “modern rule.”  That contract of sale you negotiated could wind up being 

                                                
35 235 S.W. 295, 302 (Tex. Civ. App. - Amarillo 1921), aff’d Potter County v. C.C. Slaughter Cattle Co., 254 S.W. 
775 (Tex. Comm. App. 1923).  
36 Id. at 303. 
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labeled as a purchase option, or vice versa; it could change the whole deal.  The doctrine of 

equitable conversion may not apply, strict performance may be required as to all obligations, 

time may be of the essence as to all deadlines, the contract might be revocable until the 

“optionee” renders the performance required for exercise of the “option” -- to name a few. 

Some of these issues can be managed by specific agreement of the parties.  By addressing 

them in that way, the parties may remain in control of their bargain even if a court later tries to 

label it something it’s not.  Here is the takeaway: 

• If the parties can waive a “time is of the essence” provision;37 include an appropriate 
provision in the contract. 

 
• If the parties can waive strict performance, as to all or part of the contract;38 include an 

appropriate provision in the contract. 
 

• A PPR is generally assignable; if you want to be sure, include that in the contract. 
 

• In Texas, a PPR holder generally is considered to have a contract right,39 but not an 
interest in the real estate.40  Unlike the purchaser under a contract of sale, he will have no 
insurable interest, no interest in any insurance monies,41 and no interest in condemnation 
proceeds42 or other compensation for loss to the property.  The parties may, however, 
contractually allocate the risk of loss during the option period.  Some jurisdictions have 
adopted the Uniform Vendor and Purchaser Risk Act,43 which addresses casualty loss and 
eminent domain takings.  All contracts are interpreted as including the agreements set 
forth in the statute.  It is unclear whether the statute applies to an option, but the parties 
could agree to incorporate the statutory provisions in their option. 

 

                                                
37 See 17090 Parkway, Ltd. v. McDavid, 80 S.W.3d 252, 255 (Tex. App. - Dallas 2002, pet. denied). 
38 See, e.g., Gulf Prod. Co. v. Cont'l Oil Co., 164 S.W.2d 488, 491 (Tex. 1942) (strict performance of a contract 
which is required to be in writing may be waived, or its terms extended, by oral agreement). 
39 An option has been held to be “some kind of equitable interest in land” by one Texas court of appeals. Hitchcock 
Prop., Inc. v. Levering, 776 S.W.2d 236, 238 (Tex. App. - Houston [1st Dist.] 1989, writ denied).  See El Dorado 
Land Co., L.P. v. City of McKinney, 395 S.W.3d 798, 801 (Tex. 2013), for a discussion of nonpossessory property 
interests recognized in Texas. 
40 A PPR holder in possession (as, for example, under a lease with option to purchase) and making or maintaining 
valuable improvements is in a different category. 
41 See “Right To Proceeds Of Insurance, As Between Holder Of Title To Real Estate And One Having Option To 
Purchase It,” 65 A.L.R.2d 989 (1959). 
42 See “Right To Damages Or Compensation Upon Condemnation Of Property, Of Holder Of Unexercised Option 
To Purchase,” 85 A.L.R.2d 588 (1962). 
43 The Texas statute is found at § 5.007, Tex. Prop. Code.  See also 17 Williston on Contracts § 50:50 (4th ed.). 
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• Both options and ROFRs44 may run with the land.45  You can confirm that in your 
contract, and include the usual “successors and assigns” language.46  Then put the 
contract or a memorandum of contract of record. 

 
• An option that is not supported by consideration can be revoked at any time prior to 

exercise.  If your bilateral contract of sale is judicially labeled as a purchase option, you 
may be required to show adequate consideration as a prerequisite to enforcement.  Most 
contracts include a recital of consideration; I’d be sure to include one.  See the discussion 
below regarding recitals of consideration and Joppich. 

 
• A PPR holder generally does not have standing to participate in legal proceedings 

concerning the property.  If you anticipate a need for that, consider providing for the 
appointment of the “optionee” as agent/attorney-in-fact for “optionor,” or for the 
appointment of a third-party agent with regard to those specific matters. 

 
• Consider including a provision stating that the parties intend and consider themselves to 

have entered into a contract of sale, and not a purchase option.  Some courts still seem to 
consider what the parties intended. 
 
B. Consideration:  ‘Tis But The Truth In Masquerade. 

Another area in which a PPR contract can get complicated involves the matter of 

consideration.  While generally the mutual promise to buy and sell is sufficient to create a 

binding contract to convey land, it may not be sufficient when the buyer's liability is limited to 

forfeiture of his earnest money.47  As noted above, the effect of limiting liability is generally held 

to create a PPR that is revocable at the will of the seller, unless and until an independent 

consideration is paid.48  Where the PPR is part of another contract that is supported by 

consideration (e.g., a lease with option to purchase), generally no independent consideration for 

the PPR is required.49 

                                                
44 Jarvis v. Peltier, 400 S.W.3d 644, 651 (Tex. App. - Tyler, pet. denied) (A purchaser from a seller who has given a 
right of first refusal to buy takes the property subject to that right.) 
45 See MPH Prod. Co. v. Smith, 2012 WL 1813467, at *5 (Tex. App. - Texarkana 2012, no pet.) and cases cited 
therein.  See also “Affirmative Covenants As Running With Land,” 118 A.L.R. 982 (1939) 
46 See “Exercise Of Option As Affecting Rights Intervening Between Giving And Exercise Of Option,” 50 A.L.R. 
1314 (1927). 
47 Hott v. Pearcy/Christon, Inc., 663 S.W.2d 851, 853 (Tex. App. - Dallas 1983, writ ref’d n.r.e.). 
48 Echols v. Bloom, 485 S.W.2d 798, 800 (Tex.Civ.App.—Houston [14th Dist.] 1972, writ ref'd n.r.e.). 
49 Id. 
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 No “cause” is required to revoke the PPR prior to the delivery of consideration.  It may 

not even be necessary for the seller to notify the PPR holder that the right has been revoked.50  

Once consideration passes, the right becomes irrevocable.51  $1 recited consideration may be 

sufficient.52  

 A minority of states, including Texas,53 have adopted the position taken in Restatement 

(Second) of Contracts section 87(1)(a) -- that a false recital of nominal consideration is sufficient 

to support the irrevocability of an option so long as the underlying exchange is fair and the offer 

is to be accepted within a reasonable time.  The rationale for the rule, as articulated in the Court’s 

opinion in Joppich, is (i) that people expect option contracts are serious and binding 

commitments, (ii) that options are the first step in a socially useful transaction, and (iii) that the 

presence of a “signed writing54 taking a form appropriate to a bargain satisfied the desiderata of 

form.”55 

On the surface, the rule in Joppich appears to be just what the doctor ordered.  No more 

disputes about the sufficiency of the consideration, or whether it was actually delivered, or 

whether the option was revoked before consideration passed.  However, Joppich gives us two 

entirely new cans of worms -- the fairness of the underlying exchange and the reasonableness of 

the time for acceptance -- two of the most subjective criteria on the planet, and both in one 

formula.  If mom gives her son an option that permits him to acquire the family farm for nothing, 

                                                
50 Overton v. Bengel, 139 S.W.3d 754 (Tex. App. - Texarkana 2004, no pet.); But see McKay v. Tally, 220 S.W. 167, 
171 (Tex. Civ. App.  - Amarillo 1920, no writ) (the revocation of an offer is not effectual, unless it is communicated 
to the person to whom the offer was made). 
51 Riley v. Campeau Homes (Texas), Inc., 808 S.W.2d 184, 188 (Tex. App. - Houston [14th Dist.] 1991, writ dism’d 
by agr) 
52 McKay, 220 S.W. at 169. 
53 1464-Eight, Ltd. v. Joppich, 154 S.W.3d 101, 109-10 (Tex. 2004). 
54 But see M7 Capital LLC v. Miller, 312 S.W.3d 214, 221 (Tex. App. - Houston [14th Dist.] 2010, pet. denied), 
holding that the Joppich court did not adopt the Restatement’s “writing” requirement. 
55 Id. at 110. 
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could he ever prove to his angry siblings the exchange was “fair”?  And what happens if the time 

for acceptance is reasonable when set, but circumstances later change? 

There do not appear to be reported cases -- in Texas, at least -- involving Joppich 

litigation.56  But this is truly a litigator’s playground.  And it would be difficult to try to 

determine how much litigation there may have been at the trial court level.  Those decisions are 

not reported and may go unnoticed if not appealed. 

Here is the takeaway: 

• Include a Joppich recital in every option - you don’t have to rely on it if you don’t 
want to, but it allows you to hedge your bets a bit.  The better view is that a 
writing is required.  Be sure to detail or itemize the consideration in the writing. 
 

• Deliver the consideration concurrently with the execution of the document or 
promptly thereafter.  Joppich aside, the option is revocable until the consideration 
is delivered. 

 
• If the consideration expires/terminates during the term of the option, replace it 

promptly to avoid the risk of revocation. 
 

• If you intend to rely on Joppich, have a strategy from the start as to how you 
intend to show fairness and reasonableness.  Document what you do 
contemporaneously and keep it in a safe place.  You probably have the burden of 
proof on those issues, and they are inevitably fact-intensive. 

 
 C. More Is Sometimes Less. 

 The last Danger Zone area discussed here involves PPR property in “package deals.” 

 A ROFR ripens into an enforceable option when the owner elects to sell or, if the owner 

is required to give notice, when the owner gives the notice.57  As a general rule58, the notice must 

                                                
56 Sandel v. ATP Oil & Gas Corp., 243 S.W.3d 749, 752 (Tex. App. - Houston [14th Dist.] 2007, no pet.) is a post-
Joppich case involving consideration.  The issues were whether the option agreement was required to be in writing 
(the court concluded the Restatement requires a writing) and what is required to “recite” the consideration (the court 
held it must be detailed or enumerated in the offer). 
57 Comeaux v. Suderman, 93 S.W.3d 215, 220 (Tex. App. - Houston [14th Dist.] 2002, no pet.). 
58 The resolution of any dispute is, of course, dependent upon the language of the rights agreement involved.  See 
examples collected in “Option To Purchase Real Property As Affected By Optionor’s Receipt Of Offer For, Or Sale 
Of, Larger Tract,” 34 A.L.R.4th 1217 (1984) 
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include all the terms and conditions of the proposed third party sale; those terms and conditions, 

together with the terms of the rights agreement, define the offer to the PPR holder.  It has been 

held that a notice that includes a greater or lesser amount of property than is covered by the right 

does not breach the ROFR contract.59  However, as a general rule a PPR holder cannot be 

compelled, in order to exercise his right, to purchase assets beyond the scope of the rights 

agreement.60  Likewise, a PPR holder cannot enlarge his right to cover assets not included within 

his right.61 

 Some courts have recognized an exception that permits the owner to include within his 

notice/offer conditions of the third party offer that are commercially reasonable, imposed in good 

faith, and not specifically designed to defeat the preemptive right.62  In West Texas Transmission, 

for example, the owner was permitted to require the PPR holder to obtain FTC approval of the 

transaction.  This exception, however, has not been applied to compel a PPR holder to accept 

more real property than is covered by his PPR agreement in order to exercise his right. 

 When a PPR holder becomes aware there is or may be a pending third-party offer that 

includes assets or conditions outside the scope of his rights agreement, he must take certain 

steps. 

When an owner makes reasonable disclosure of the terms of a proposed sale to another, 

the holder of the right of first refusal has a duty to undertake a reasonable investigation of any 

                                                
59 McMillan v. Dooley, 133 S.W.3d 159, 178 (Tex. App. - Eastland 2004, pet. denied). 
60 Hicks v. Castille, 313 S.W.3d 874, 883 (Tex. App. - Amarillo 2010, pet. denied); FWT, Inc. v. Haskin Wallace 
Mason Prop. Mgmt., L.L.P., 301 S.W.3d 787 (Tex. App. - Ft. Worth 2009); McMillan, 133 S.W.3d at 178. 
61 Hinds v. Madison, 424 S.W.2d 61, 64 (Tex. Civ. App. - Ft. Worth 1967, writ ref’d n.r.e.). 
62 West Texas Transmission, 907 F.2d at 1563; Haskin Wallace, 301 S.W.3d 787. 
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terms unclear to him.63  If he fails to make such an investigation, he cannot rely on any 

deficiencies in the notice to challenge a later sale to the third party. 

The PPR holder must make the appropriate response to the owner’s notice.  If the PPR 

holder wishes to preserve his right to acquire only the property covered by his rights agreement, 

he may have a duty to tender a purchase contract and the prorated purchase price for just the 

property covered by the right.  In Comeaux, for example, the contract provided that the PPR 

holder could “purchase the leased premises upon the same terms and conditions [as the third 

party offer] by tendering the full amount of the proposed purchase price.”  The third party offer 

included the leased premises and other land.  The court concluded that, while the PPR holder 

could not be compelled to purchase the other land, it was incumbent on him to make an offer 

(based on the notice) for the leased premises.  Riley v. Campeau Homes (Texas), Inc.64 involved 

a proposed bulk sale of an apartment complex.  The PPR holder, who was entitled to purchase 

just his unit, responded to the owner’s notice with a contract for that unit and an earnest money 

deposit.  The court concluded, based on that response, that the PPR holder was ready, willing and 

able to complete the purchase, and ordered specific performance.  

 If the PPR holder expressly declines to purchase, or, having been notified, behaves 

indifferently or fails to take any steps to preserve his right to purchase, he will have waived his 

rights. 

 As with sales involving only the property covered by the right, if the PPR holder is not 

notified then his right is triggered when he learns of a sale to a third party.  He will have a 

reasonable time thereafter within which to exercise his right.  If the property is in the hands of a 

                                                
63 Comeaux v. Suderman, 93 S.W.3d at 221. 
64 808 S.W.2d 184, 186 (Tex. App. - Houston [14th Dist.] 1991, writ dism’d agr.) 
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third party purchaser who acquired it with notice of the right, then he stands in the shoes of his 

vendor and can be ordered to convey the property to the PPR holder. 

 The takeaways: 

• In drafting, consider the potential for a “package deal.”  The courts haven’t ruled out the 
idea that an owner can force a PPR holder to take “extra land,” particularly if it’s not 
“extra” but is provided for in the rights agreement.  That is, an agreement that 
unambiguously requires the PPR holder to take exactly what a third party is offering to 
purchase and on exactly those terms should be enforceable. 

 
• The PPR holder may want to give himself an “option within an option” to take only what 

he chooses to take. 
 

• The owner’s giving notice that includes more land/assets than is covered by the rights 
agreement likely does not excuse the PPR holder from the duty to respond.  He likely 
need not just roll over and accept whatever is being offered, but he won’t preserve his 
rights if he declines the offer. 
 

• At the very least, the PPR holder should object to a notice he believes is noncompliant.  
As noted above, for the holder to get what he thinks he is entitled to, he should make an 
offer -- based on the notice -- to purchase just that land.  If he really is ready, willing and 
able to purchase, there is no harm in making such an offer. 

 
• The “default” method of calculating the price the PPR holder should pay is per-unit; i.e., 

per acre, per square foot, per living unit, etc.  In a bulk sale situation, that generally works 
to the PPR holder’s advantage.  There may be instances, however, when the per-unit 
method leads to unfair results, as when the land covered by the right is significant more 
or less valuable than the rest of the property covered by the notice.  Getting that squared 
away is simply a matter of proof, usually with valuation experts. 

 
• We don’t have a great deal of guidance as to what constitutes commercially reasonable, 

imposed in good faith, and not specifically designed to defeat the preemptive right.  
There is authority for the proposition that anything negotiated at arms-length by 
sophisticated business people is commercially reasonable.65  The good faith requirement 
generally is directed to collusive conduct that hinders the exercise of the right.  The last 
component is likely satisfied by demonstrating a legitimate business purpose. 

 
• The burden of proof to show commercial reasonableness, good faith and legitimate 

purpose should be on the owner, not the PPR holder.  In litigation, this means that if the 
owner cannot prove those elements, then he will likely have breached the rights 
agreement by including improper terms in the notice. 

                                                
65 West Texas Transmission, 907 F.2d at 1564. 



 
 18 

 

PART THREE:  Enforcement:  A Pound Of Cure. 

 PPRs may not be accompanied by specific “remedies” clauses -- i.e., provisions that 

specify who has what rights in the aftermath of one party or the other’s having failed to follow 

through with the required performance.  Nevertheless, there are contract provisions that impact 

the ability of one party or the other to enforce a PPR and/or to obtain relief for the other party’s 

failure to perform.  The law handles the rest.  

The Eager PPR Holder and the Recalcitrant Owner. 

 1. The PPR Holder’s Case. 

A PPR holder who has performed under the agreement creating the right may -- in 

response to a breach by the landowner -- invoke the court’s equitable jurisdiction to specifically 

enforce66 the parties’ agreement, may seek to recover damages, or may seek to recover a hybrid 

remedy that includes specific performance as well as a monetary component.  In general, the 

PPR holder must plead and prove in his case in chief: 

• the existence of a valid contract to be enforced; 

• that he strictly complied with his obligations or was excused from performing;  

• that the landowner breached the contract. 

Depending on the circumstances, the PPR holder may allege some of the following: 

• A triggering event occurred. 

• PPR holder complied with all acceptance requirements. 

                                                
66 Specific performance is an equitable remedy for breach of contract by which the court has discretion to order the 
parties to consummate the transaction in accordance with the contract.  In legalese, specific performance is “the 
remedy of requiring exact performance of a contract in the specific form in which it was made.”  Levetz v. Sutton, 
404 S.W.3d 798, 805 (Tex. App. - Dallas 2013, pet. denied). 
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• Unfulfilled/unsatisfied requirements (if any) were waived, or the landowner is estopped 
to rely on them. 

• Unfulfilled/unsatisfied requirements (if any) were in bad faith, commercially 
unreasonable, and/or for the purpose of defeating the PPR.67 

• There are bona fide disputes over the proper interpretation and application of the 
agreement. 

A PPR holder seeking specific performance must have tendered full performance by 

delivering funds68 and executed documents on or before the time for closing.  The actual tender 

requirement is excused, however, where the other party has repudiated the contract before the 

time for performance and tender would be a futile act.  Even if the actual tender requirement is 

excused, the party must plead and prove that it was able to perform at all relevant times.69 

 As a general rule, a PPR holder may recover: 

• direct damages equal to the difference between the fair market value of the burdened 
property and the purchase price under the PPR -- i.e., benefit of the bargain damages; or, 
alternatively; 

• direct damages equal to the money and other value he put into the deal in reliance on the 
landowner’s promise -- i.e., reliance damages; 

• and in either case he may also be entitled to recover certain consequential damages. 

The PPR holder can plead alternatively for both types of damages, then take a judgment 

for the greater amount.  In a proper case, the PPR holder is entitled to recover the amount of 

                                                
67 Under pre-West Texas Transmission law, equitable relief is available when the offeree failed to accept the offer 
within an option agreement if such failure resulted from fraud, surprise, accident, or mistake. Estoppel principles 
may apply if the offeror's conduct prevented the offeree from properly making his acceptance.  Abraham Inv. Co. v. 
Payne Ranch, Inc., 968 S.W.2d 518, 527 (Tex. App. - Amarillo 1998, pet. denied). 
68 Some courts have suggested that actual tender is not required.  Those cases, however, appear to involve an effort 
to enforce the power of acceptance component of an option, rather than the underlying contract.  The safer course is 
to tender performance except to the extent prevented by the landowner or in cases of the landowner’s “conspicuous 
breach.”  Further, as always it is important to carefully review the agreement to determine whether it contains tender 
requirements. 
69 Generally, a party seeking specific performance must plead and prove (1) compliance with the contract including 
tender of performance unless excused by the defendant's breach or repudiation and (2) the readiness, willingness, 
and ability to perform at relevant times.  Levetz, 404 S.W.3d at 805. 
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liquidated damages set forth in the contract rather than either “benefit of the bargain” or 

“reliance damages.”  In some cases, the PPR holder is limited to such recovery. 

 A variety of tort claims may be available under these circumstances -- including statutory 

and common law fraud, breach of fiduciary duty, and tortious interference with contract and/or 

prospective business relationship.  None of these theories has been wildly successful in this 

context so far as I know.  As much as anything, this is likely due to the prevalence of the 

economic loss rule, which generally prevents a litigant from recovering contract damages in tort.  

There are, however, any number of other obstacles to successful pursuit of a tort claim in this 

type of case.  From a strategic standpoint, asserting those claims may well result in a case that is 

cluttered and overly-complicated.  It generally is not worth jeopardizing a bird in the hand in the 

form of a meritorious breach of contract case to pursue one or more birds in the bush in the form 

of elusive tort claims. 

 2. The Defensive Matters. 

 There are a number of reasons why the landowner might balk at a PPR holder’s effort to 

have the benefit of his PPR.  As discussed briefly above, these include market changes, changes 

in the condition of the property and/or its surroundings, financial needs of the landowner, and 

similar matters.  With some exceptions, the process doesn’t care much about (and is rarely 

influenced by) the “why”; the landowner either has breached the contract or he hasn’t. 

 The landowner’s defense may include some or all of the following: 

• The lawsuit is barred by limitations. 

• The plaintiff isn’t a party entitled to enforce the PPR. 

• Specific performance is not available as a matter of law. 
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• The PPR holder has behaved inequitably (e.g., has unclean hands, is guilty of laches, has 
knowledge of landowner’s mistake, has engaged in fraud, has waived and/or is estopped 
to recover). 

• There are bona fide disputes over the proper interpretation and application of the 
agreement. 

• The agreement was without consideration and was revoked prior to exercise. 

• The agreement is not sufficiently definite. 

• The agreement (including any oral modification) violates the Statute of Frauds. 

• The agreement violates the Rule Against Perpetuities. 

• The PPR is an unreasonable restraint on alienation. 

• The PPR was extinguished by the PPR holder’s exercise or failure to exercise another 
PPR covering the same property. 

• The PPR was not triggered. 

• The PPR holder failed to strictly comply (option) or to accept with an exact match 
(ROFR). 

• The PPR holder’s response was tantamount to a rejection. 

• The PPR was extinguished by the PPR holder’s express rejection. 

• The PPR was extinguished by the PPR holder’s failure to respond to a “package deal” by 
tendering a contract/offer for the burdened property. 

• The power of acceptance lapsed by expiration of time. 

• The PPR holder failed to comply with the terms of the underlying contract for the 
purchase of the property. 

Frequently litigated issues. 

These are issues/questions that are frequently-litigated in connection with actions to 

enforce PPR agreements: 

• When did the cause of action accrue for purposes of the statute of limitations? 

• Can the PPR holder’s grantees enforce the PPR? 
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• Does the agreement foreclose one or more remedies otherwise available under applicable 
law? 

• Did the landowner receive a bona fide offer? 

• Was there a sale of the burdened property? 

• Was the PPR agreement revocable? 

• Is the PPR agreement definite enough to be enforced? 

• What is the effect of a ROFR and an option in the same contract covering the same 
property? 

• To what extent, if any, is strict compliance excused? 

• When does a PPR holder’s ability to exercise the PPR continue notwithstanding his 
failure to respond to an offer/notice from landowner? 

• How should the PPR holder calculate the price for the burdened property when it is 
included in a package offer? 

• Is the PPR agreement a restraint on alienation? 

A discussion of a few of these issues follows. 

 1. Statute of Limitations. 

 In general, the breach of a PPR agreement is considered a breach of contract governed by 

the statute of limitations  applicable to that cause of action, 4 years in Texas.  In some cases, the 

plaintiff’s right to commence an action for breach of an option agreement accrues when the 

optionor should have closed on the underlying contract but failed to do so.70  While I have not 

run across a case specifically addressing PPRs, in the analogous context of the breach of an 

earnest money contract Texas courts have applied the same general rule.71   As the court pointed 

                                                
70  438 B.R. 870, 876 (S.D. W. Va. 2010) 
71 Reeder v. Curry, 294 S.W.3d 851, 860-61 (Tex. App. - Dallas 2009, pet. denied) (Reeder's 2004 suit for specific 
performance and damages stemming from Curry's failure to close under the earnest money contract accrued by July 
30, 1996; because Reeder did not bring suit within four years of the accrual, his suit for breach of the earnest money 
contract was barred by the statute of limitations). 
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out in Reeder v. Curry,72 however, there can be uncertainty and/or ambiguity concerning the date 

closing should occur under the underlying contract.  This is particularly so if there are 

contingencies or if the closing date has actually or arguably been extended. 

 Also note that in some circumstances the limitation period may run not from the time 

closing should have occurred but from the time of “repudiation” of the contract.  “Repudiation” 

consists of words or conduct showing a fixed intention to abandon, renounce and refuse to 

perform the contract, and clearly may occur before a closing is due to occur.  The non-

repudiating party may treat the repudiation as something of an “accelerated” breach of the entire 

contract, which would likely start the limitations period running. 

 I have seen references among the commentators to application of the discovery rule to 

postpone the accrual of the cause of action in cases involving the enforcement of PPR 

agreements.  It seems unlikely the discovery rule would apply in such cases.  The discovery rule 

defers the accrual of a cause of action until the plaintiff knows, or by exercising reasonable 

diligence, should know of the facts giving rise to the claim;73 the injury must be inherently 

undiscoverable and objectively verifiable.  It would be the unusual case in which the PPR holder 

was not aware (or couldn’t reasonably determine) that the landowner didn’t comply with one or 

both components of an option, or didn’t close following the exercise of a ROFR. 

 2. Binding Effect. 

The question, in the first instance, is whether a PPR agreement is a real covenant or a 

personal covenant.  A real covenant74 runs with the land and binds successors in interest.  A real 

                                                
72 Id. 
73 NETCO, Inc. v. Montemayor, 352 S.W.3d 733, 738 (Tex. App. - Houston [1st Dist.] 2011, no pet.). 
74 A real covenant and an interest in real property are two different things.  Perhaps from confusion, the court in 
Smith (see note below) stated “an option to purchase land creates an interest in land,” citing a venue case and a case 
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property covenant runs with the land when (i) it touches and concerns the land, (ii) it relates to a 

thing in existence or specifically binds the parties and their assigns, (iii) it is intended by the 

parties to run with the land, and (iv) the successor to the burden has notice.75  In addition, there 

must be privity of estate between the parties when the covenant was established.  For privity of 

estate to exist, there is must be a mutual or successive relationship to the same rights of 

property.76 

In MPH Prod. Co. v. Smith77 the court held that these requirements were met in that case.  

The court noted that while the agreement did not specifically provide that the PPR would be 

exercisable by subsequent grantees of the PPR holder, the successors in interest to the grantor 

clearly were bound not to transfer the property in derogation of the PPR.  The analysis was 

complicated by the fact that the surface and mineral estate had been severed along the way, but 

the court nevertheless had little difficulty determining that successors in interest to the original 

PPR holder could exercise the right. 

On a related issue, it is generally the case that if the landowner breaches a contract for the 

sale of land and subsequently sells the land to another purchaser who has knowledge of the 

previous contract, then the subsequent purchaser stands in the shoes of the original seller.78  An 

action for specific performance will lie against the subsequent purchaser and he may be 

compelled to convey title to the first purchaser.  This rule applies with respect to PPRs.  A 

                                                                                                                                                       
involving the application of the real estate license act.  Neither case actually so holds, nor would either be persuasive 
if it did.  And, it’s simply not necessary. 
75 MPH Prod. Co. v. Smith, 2012 WL 1813467, at *2 (Tex. App. - Texarkana 2012, no pet.). 
76 Id. 
77 Id. 
78 Abraham Inv. Co. v. Payne Ranch, Inc., 968 S.W.2d 518, 527 (Tex. App. - Amarillo 1998, pet. denied). 
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transferee purchases in violation of a PPR with actual or constructive knowledge of the right can 

be compelled to transfer title to the PPR holder.79 

3. Bona fide offer/Sale. 

Many ROFR’s are put into motion by the landowner’s receipt of a “bona fide offer” for 

the “sale” of the property that the landowner desires to accept. 

The traditional definition of “bona fide offer,” recognized by courts in Texas80 and other 

jurisdictions,81 is as follows: 

[I]n order for [an] offer to constitute a “bona fide offer” . . . such 
offer had to not only be made in good faith, but it had to also be of 
such a nature and in such a form that it could be, by an acceptance 
thereof by the offeree, caused to ripen into a valid and binding 
contract that could be enforced by any party to it. . . . To come 
within the meaning of the phrase “bona fide offer” the offer would 
have to be one that was legally valid. 

 
ERCOT v. Met Center Partners - 4, Ltd.82 involved a failure of  the tenant (ERCOT) to 

timely accept the landlord’s offer to purchase.  To avoid loss of its ROFR, the tenant argued that 

the landlord had “jumped the gun” because what the landlord had in hand was not a bona fide 

offer.  The prospective buyer, Macke, testified that the letter he sent the landlord (and the 

landlord had in turn sent to ERCOT) was a nonbinding letter of intent.  Relying on that 

testimony, and various inspection-related contingencies set forth in the letter, ERCOT took the 

position that the ROFR was never triggered (and, according to ERCOT, it had not missed its 

opportunity to purchase). 

Without objection by ERCOT, the trial court submitted the “bona fide” question to the 

jury as follows: 

                                                
79 Id. 
80 Jones v. Riley, 471 S.W.2d 650, 658-9 (Tex. Civ. App. - Fort Worth 1971, writ ref’d n.r.e.). 
81 See Wise et al., FIRST-REFUSAL RIGHTS UNDER TEXAS LAW, 62 Baylor L. Rev. 433, 449 (2010). 
82 2005 WL 2312710 at *8 (Tex App. - Austin 2005, no pet.). 
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Question No. 12 
 
Did Met Center receive from the Macke Company a bona fide offer 

acceptable to Met Center for the purchase of the property? 
 
You are hereby instructed that a “bona fide offer” is one made in good 

faith capable of being accepted so as to ripen into a valid and binding contract 
that could be enforced by any party to it.  (emphasis added) 

 
The jury answered “yes.”  The court of appeals (not criticizing the jury instruction but not 

specifically endorsing it either) concluded that there was evidence to support the jury’s answer to 

the question it had been asked.  I am not aware that any court has disapproved the instruction 

from the ERCOT case. 

 The term “sale” has been interpreted to refer to the transfer of the seller's 

equitable title in consideration of the buyer's promise to pay the purchase price,  or “any 

conveyance of an estate for money or money’s worth.”   In Forderhause,83 the Court concluded 

that a right to purchase included an oil and gas lease as a “sale” of the mineral estate, since an oil 

and gas lease is not really a lease at all, but  an interest in land.  Following the Texas Supreme 

Court’s lead, the courts have adopted a pragmatic approach to determining when a transfer 

triggers a ROFR.  Thus, gifts, foreclosure sales, transfer ancillary to divorce, execution of an 

encumbrance, and partitions have not been considered “sales” for this purpose.  Further, in 

Tenneco, Inc. v. Enter. Prods. Co.,84 the Texas Supreme Court held that a stock sale by one 

participant did not trigger  a PPR in its joint operating agreement.  The Court’s reasoning was 

essentially two-fold:  first, that the PPR agreement in issue permitted transfers to a wholly-

owned subsidiary without triggering the right; and second, because a stock sale is fundamentally 

                                                
83 Cherokee Water Co. v. Forderhause, 641 S.W.2d 522 (Tex. 1982). 
84 925 S.W.2d 640 (Tex. 1996). 
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different from an asset sale, the latter being the one that would effect a transfer of title to tangible 

property. 

4. Definiteness. 

Before a court will decree the specific performance of a contract for the sale of land, or 

entertain a suit for damages for the breach thereof, the agreement must contain the essential 

terms of a contract, expressed with such certainty and clarity that it may be understood without 

recourse to parol evidence to show the intention of the parties.85 

The recent Texas court of appeals decision in Karns v. Jalapeno Tree Holdings, L.L.C.,86 

involved negotiations for the sale and purchase of a chain of Mexican food restaurants.  The 

parties executed a letter of intent that obligated Jalapeno Tree to refrain from engaging in outside 

negotiations, and both parties to negotiate in good faith.  The LOI plainly called for the execution 

of a “definitive agreement” governing the sale and purchase transaction.  The court held that the 

LOI created a “reverse option” that was enforceable notwithstanding the “definitive agreement” 

requirement: 

We hold that the LOI created an enforceable agreement similar to an 
option contract that froze the status quo between the parties for a period of 
time, prevented Jalapeno Tree from engaging in outside negotiations, and 
required both parties to further negotiate the terms of a nascent future contract 
in good faith. We also hold that the trial court's finding that Jalapeno Tree 
fulfilled its obligations under this agreement by negotiating in good faith is 
supported by legally and factually sufficient evidence.87 

 

                                                
85 Wilson v. Fisher, 188 S.W.2d 150, 152 (Tex. 1945). 
86 459 S.W.3d 683 (Tex. App. - El Paso 2015, pet. denied). 
87 Id. at 689. 



 
 28 

The Karns court noted the Texas Supreme Court has repeatedly cautioned that 

“agreements to enter into future contracts are enforceable if they contain all material terms.”88   

The court concluded that all terms material to the “reverse option” were included. 

More recently, in Fischer v. CTMI, L.L.C.,89  the Court reiterated that “an agreement that 

contains all of its essential terms is not unenforceable merely because the parties anticipate some 

future agreement.”  Further, according to the Court “if the parties clearly intended to agree and a 

‘reasonably certain basis for granting a remedy’ exists, we will find the contract terms definite 

enough to provide that remedy.  . . . courts endeavor, if possible, to attach a sufficiently definite 

meaning to the bargain.”90 

5. Statute of Frauds. 

In general, a contract for the sale of real estate is not enforceable unless it, or a 

memorandum of it, is in writing and signed by the person to be charged with the contract.91  As a 

general rule, an option to purchase real estate must be in writing and signed by both parties; 

under certain circumstances it may be orally accepted.  

For a contract concerning the conveyance of real estate to satisfy the statute of frauds, 

“the writing must furnish within itself, or by reference to some other existing writing, the means 

or data by which the particular land to be conveyed may be identified with reasonable certainty.”  

If the contract is insufficient it not only precludes recovery for specific performance but also for 

damages for the breach thereof.92  These rules apply to a purchase option, 93 and to a ROFR.94 

                                                
88 Id. at 691; See McCalla v. Baker's Campground, Inc., 416 S.W.3d 416, 418 (Tex. 2013). 
89 ---- S.W.3d ----, 2016 WL 83477 (Tex. 2016). 
90 2016 WL 83477 at *4. 
91 Ardmore, Inc. v. Rex Group, Inc., 377 S.W.3d 45, 54 (Tex.App.-Houston [1st Dist.] 2012, pet. denied); Tex. Bus. 
& Com. Code § 26.01(a), (b)(4) (Vernon 2009). 
92 Wilson v. Fisher, 56, 188 S.W.2d 150, 152 (Tex. 1945). 
93 See Ardmore, 377 S.W.3d at 54, and cases cited therein. 
94 Reiland v. Patrick Thomas Properties, Inc. 213 S.W.3d  431, 436-7 (Tex. App. - Houston [1st Dist.] 2006, no pet.). 
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In Dittman v. Cerone, the court construed three separate e-mail messages together to 

comprise one instrument, for purposes of the Statute of Frauds.  The court found evidence the 

parties intended to conduct at least some of their transactions electronically.95  Relying on settled 

principles regarding the adequacy of the property description, the court concluded the writings 

were sufficient.96 

Franklin v. Austin Inner City Redevelopment - Phase I, Ltd.,97 addressed whether a PPR 

holder could enforce a PPR agreement without having the executed document.  There, the ROFR  

was contained within a Lease Addendum that Ms. Franklin testified she signed and returned to 

the City, who was the landlord.  The City claimed the signed Lease Addendum never existed or 

was never given to the City’s agent.  The court observed that the absence of a signature on a 

contract does not necessarily destroy its validity, and whether an agreement was required to be 

signed to become valid is an issue of the parties’ intent.  The court concluded that neither the 

language of the Addendum nor the presence of signature lines evidenced a signature 

requirement.  There was evidence of several unequivocal promises by the City that tenants would 

be allowed to purchase their units, without regard to any signed Lease Addendum.  Among other 

things, the City assured residents that “no one leasing a SCIP-I rental will be denied a 

homeownership opportunity.”  The court concluded that the Lease Addendum was valid and 

binding as an option upon its delivery to Franklin. 

Another issue that comes up in litigation with some regularity is whether a PPR contract 

(or any deadlines therein) can be orally extended.  The answer appears to be that it can, subject to 

                                                
95 Dittman v. Cerone, 2013 WL 5970356 at *8 (Tex. App.  -  Corpus Christi-Edinburg 2013, no pet.) (The trial 
court's findings of facts are replete with instances where the parties exchanged communications regarding offers and 
counteroffers about the Stable Property via e-mail messages). 
96 Id. at *11. 
97 2015 WL 1534534 (W.D. Tex. 2015). 
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certain provisos.  Generally, any modification to an agreement subject to the Statute of Frauds  

must also be in writing.  As an exception to the general rule, parties may agree orally to extend 

the time of performance, so long as the oral agreement is made before the expiration of the time 

for performance set forth in the written contract.  Under this exception, time for performance 

may be orally extended even if the written contract provides that time is of the essence or is the 

type of contract (e.g., an option agreement) as to which time is of the essence as a matter of law.  

Such an extension of time for performance may be implied as well as express, and where the 

exact duration of an extension of time is not expressed, the law will imply a reasonable time. 

 The  court in Triton Commercial Properties, Ltd. v. Norwest Bank Texas, N.A.98 clarified, 

however, that “such an oral modification is enforceable only if it does not materially alter the 

underlying written contract”; where the oral modification “does more than merely extend the 

term of the contract,” it materially affects the written contract and must itself be in writing.99   

6. Dueling PPRs. 

As a matter of equity and contract law, the prevailing view appears to be that, where an 

agreement contains both a ROFR and a fixed price option, notice of a bona fide offer  

extinguishes the fixed price option. 

In Sinclair Ref. Co. v. Allbritton100 the court reconciled  a ROFR and a  purchase option,  

based on the language of the instrument.  The ROFR provided as follows: 

Upon Lessee’s written notice of the terms of such offer and Lessors' 
willingness to sell for the price offered, and Lessee shall have the option 
and privilege of purchasing said premises at said price and shall notify 
Lessors in writing within ten (10) days after the date it receives notice from 

                                                
98 1 S.W.3d 814, 818 (Tex.App.- Corpus Christi 1999,pet. denied) 
99 These principles were recently reaffirmed in the Texarkana court of appeals’ decision in Petrohawk Properties, 
L.P. v. Jones, 455 S.W.3d 753 (Tex. App. - Texarkana 2015, pet. dism’d). 
100 218 S.W.2d 185, 187 (Tex. 1949) 
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Lessors whether it will purchase said premises for the amount specified in 
said offer. 

 

The purchase option provided: 

Lessors hereby give and grant to Lessee the exclusive option and privilege of 
purchasing the demised premises and Lessors' right, title and interest in any 
facilities connected with said property at any time during the original or 
extended term of this lease for the sum of Twelve Thousand and No/100 
($12,000.00) Dollars in cash, provided Lessee shall give Lessors not less than 
thirty (30) days' notice of Lessee's exercise of this option. . . . The giving of 
such notice by Lessee shall fix and determine the right of Lessee to purchase 
said premises and property and the obligation of Lessors to sell the same, and 
a reasonable time thereafter will be allowed Lessors to furnish abstract of title 
and to cure defects, if any… 

 
 On November 21, the PPR holder gave proper notice under the purchase option.  

Thereafter, the landowner gave notice under the ROFR that it had received a bona fide offer 

$5,500 higher than that set forth in the purchase option.  The Court concluded “it seems plain 

that when lessee delivered its notice form on November 21, 1946, this act established the 

relationship of vendor and purchaser between the parties, which could not be altered by any 

subsequent action of lessors under the ‘Purchase Refusal’ article.”101  The Court relied on the 

italicized language in the purchase option above. 

 In Markert v. Williams,102 the court held that a ROFR and an option  should not be 

considered independently, and that notice of a bona fide third party offer to purchase “should 

equitably be construed as requiring the lessee either to meet the third party offer (the right of first 

refusal) or to exercise promptly the fixed-price purchase option.”103  The court reasoned that a 

lessee who fails to do either “ought equitably lose its fixed purchase option and the lessor ought 

to be free to sell the premises to the third party”.  In the court’s view, “[a] contrary result would 
                                                
101 Id. 
102 874 S.W.2d 353, 357 (Tex.App.-Houston [1st Dist.] 1994, writ denied). 
103 Id. 
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deprive the lessor of its ability to alienate the premises to a good faith third party purchaser and, 

instead, lock the lessor into what might well be an improvident long term lease.”104 

 In Smith v. Bertram,105 when the landowner gave notice under the ROFR, the PPR holder 

attempted to exercise the option to get a more favorable price.  At trial, the evidence showed that 

the landowner had insisted on the ROFR specifically so she could accept higher offers than the 

option provided for.    Based on its own precedents, as well as cases from other jurisdictions, 106 

and the evidence before it, the Court concluded that the giving of notice of a bona fide offer 

under the ROFR extinguished the fixed-price option. 

 7. Price of land in package offer. 

 As discussed above, when faced with a “package deal,” it may be necessary for a PPR 

holder to tender a contract (or otherwise make an offer) and to deposit earnest money to properly 

accept the offer so as to give rise to an enforceable bilateral contract under the ROFR.  The case 

law gives guidance in this regard -- that the price and terms of acceptance must be consistent 

with the third party offer. 

 In Riley v. Campeau Homes (Texas), Inc.,107 .  the owner received a third party contract to 

purchase all units in a 25-unit multi-family property  at a fixed purchase price of $76.20 per 

square foot.  The holder of a right of first refusal on his unit demanded that it be honored, and 

deposited $5000.00 earnest money based on the third party offering price.  The question of price 

was not directly in issue; however, the court seemed satisfied that the PPR holder had discharged 

his obligation to respond in a way that corresponded to the third party offer. 

                                                
104 874 S.W.2d at 357 - 8. 
105 603 N.W.2d 568 (Iowa 1999). 
106 Id. at 571-2. 
107 808 S.W.2d 184, 185 (Tex. App. - Houston [1st Dist.] 1991, writ dism’d by agr). 
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In Foster v. Bullard,108 the landowner sold 48 acres on which Foster had a ROFR along 

with almost 2,500 acre.  The unit price, based on the third party contract, was $650 per acre, and 

apparently was not allocated in the contract.  Foster exercised his ROFR at $750 per acre, which 

was the minimum price available to him pursuant to his ROFR.  The landowner objected, 

claiming that Foster’s 48 acres were far more valuable than the balance of the 2,500 acre-tract.  

He also claimed that the third party purchaser had negotiated at a higher price for, and he himself 

assigned a higher value to, the 48 acres.  The Austin court of appeals held that Foster was 

entitled to exercise his right of first refusal at $750 per acre.109  The court observed that Bullard's 

prior negotiations were superseded by the actual terms agreed to in the contract and that there 

was no evidence in the record to support the contention that the eventual purchaser assigned a 

higher per acre value to the 48–acre tract than to the remainder of the acreage. 

In Navasota Res., L.P. v. First Source Texas, Inc.,110 Navasota owned an undivided 55%, 

and First Source owned an undivided 45%, working interest in lands covered by a joint operating 

agreement known as the “Hilltop Prospect.”  The joint operating agreement included a ROFR.  

First South and its parent Gastar negotiated an agreement with Chesapeake whereby Chesapeake 

agreed to purchase a percentage (approximately 1/3) of First Source’s interest in the “Hilltop 

Prospect” and 19.9% of Gastar’s common stock, and to enter into an agreement of mutual 

interest with Gastar. 

Gastar sent a notice letter to Navasota advising of the transaction and stating 

“[i]f you so elect [to exercise] you will be obligated to pay Gastar 
$5,012,933 for 1/3rd of Gastar's net leasehold acreage that is subject to the 
Operating Agreement. Further, you must elect to pay 44.44% of the costs 
through casing point in the first 6 deep Bossier Test Wells, proposed by Gastar, 

                                                
108 554 S.W.2d 66, 67 (Tex.Civ.App.-Austin 1977, writ ref'd n.r.e.). 
109 Id. at 71. 
110 249 S.W.3d 526, 542 (Tex. App. - Waco - 2008, pet. denied) 
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to earn a 33.33% working interest, proportionately reduced to Gastar's 
interest.”111 

 
Navasota responded with an acceptance.  First Source sent a second notice letter to the 

effect that Navasota would be required to purchase the Gastar stock and to take certain other 

steps that were part of the “package.”112  Navasota refused, and sued for specific performance. 

The court first determined that Gastar’s notice was sufficient to trigger the ROFR.  

Turning to the matter of the conditions, the court noted “[v]irtually every authority of which we 

are aware agrees that the holder of a preferential right cannot be compelled to purchase assets 

beyond those included within the scope of the agreement subject to the preferential right in order 

to exercise that right.”113  The court distinguished West Texas Transmission on the grounds that 

the sale involved a single asset and the condition (FTC approval) related directly to that asset.  

Thus, the court concluded that Navasota could not be required to purchase Gastar stock or to 

enter into an AMI (two of the other provisions of the offer), and that “when Navasota notified 

First Source of its acceptance of the two terms and conditions initially specified for the purchase 

of 33.33 percent of First Source's working interest in the Hilltop Prospect, a binding contract for 

sale was created.”114 

On the matter of price, the court embraced the idea that “the seller should be held to the 

allocated price absent affirmative evidence of bad faith or of some other improper basis for the 

allocated price.”115  The court observed that the only evidence was Gastar’s $700 per net acre 

figure.116  The court rejected Gastar’s complaint that Navasota was paying less than the “true 

                                                
111 Id. at 530. 
112 Id. 
113 Id. at 535. 
114 Id. at 537. 
115 Id. at 542. 
116 Id. at 543. 
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value” of First Source's working interest:  “[w]hile this may be correct, the preferential right 

provision agreed to by the parties does not require the preferential PPR holder to pay ‘true value’ 

or fair market value.  Rather, the preferential right provision requires only that the holder match 

the third-party offer.”117 

8. Restraint on alienation. 

Alienability is a legal incident of property; restraints against it are generally contrary to 

public policy and “unreasonable” restraints will not be enforced.118  Texas courts analyze 

restraints on alienation of real property by reference to the Restatement (First) of Property 

(1944).  Section 404 defines a restraint on alienation in part as “an attempt by an otherwise 

effective conveyance or contract to cause a later conveyance ... to impose contractual liability on 

the one who makes the later conveyance when such liability results from a breach of an 

agreement not to convey; or ... to terminate or subject to termination all or part of the property 

interest conveyed.”119  Under the Restatement, “what is commonly called a pre-emptive 

provision, where alienation is not to be made unless the land is first offered to some designated 

person and he refuses to buy it, is a promise not to convey without giving the designated person 

first chance to buy and hence is a promissory restraint.”120  Typical ROFRs are not invalid as a 

restraint on alienation.121 

Comment f to Section 413 addresses a typical ROFR: 

If the right to purchase is on the same terms and conditions as the 
owner may receive from a third party, if the procedures for exercising the right 

                                                
117 Id. 
118 Hicks v. Castille, 313 S.W.3d 874, 881 (Tex. App.- Amarillo 2010, pet. denied). 
119 Navasota Res., 249 S.W.3d at 538. 
120 Restatement (First) of Property § 404 (1944). 
121 Section 413(1) provides that “[a] promissory restraint or forfeiture restraint on the alienation of a legal estate in 
land which is in the form of a provision that the owner of the estate shall not sell the same without first offering to a 
designated person the opportunity to meet, with reasonable expedition, any offer received, is valid, unless it violates 
the rule against perpetuities.”  Restatement (First) of Property § 413(1) (1944). 
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are clear, and if the period within which it must be exercised is relatively short, 
the right of first refusal is valid unless the purpose is not legitimate. Since the 
practical effect of the restraint on alienability is minimal, duration of the first-
refusal right should not affect validity.122 

 

As the Navasota court observed, Texas courts have upheld such PPRs without exception. 

Hicks v. Castille123, however, presented an atypical  application of the ROFR.  There, the 

PPR holder’s ROFR covered 4 acres, and the third party offer only covered 0.28 acres of that.  

The contention essentially was that the landowner’s notice as to only the 0.28 acres could never 

be effective, and thus that the 4 acres could never be sold -- or at least not until the ROFR was 

gone.  The Hicks court noted the situation contended for “appeared to be an unreasonable 

restraint on alienation: an outright prohibition of indeterminate duration from selling any portion 

of the land in question less than four acres.”124  The court did not invalidate the agreement, 

however.  Instead, the court “[a]dher[ed] to the relevant rules of construction, . . . examined the 

Agreement from a utilitarian perspective, bearing in mind the purposes and restrictions 

associated with a right of first refusal, and . . . construed the Agreement in such a way as to not 

invalidate it.”125  Observing that the agreement did not specifically provide that the right of first 

refusal was limited to only the four-acre tract intact, the court concluded that the ROFR 

permitted sales of less than the entire 4 acres provided proper notice under the ROFR was given 

and the third-party offer was commercially reasonable, imposed in good faith, and not 

specifically designed to defeat the right of first refusal.126  Accordingly, the landowner’s notice 

was held to be effective to trigger the ROFR. 

                                                
122 Restatement (First) of Property §413, comment f. 
123 313 S.W.3d 874 (Tex. App. - Amarillo 2010, pet. denied). 
124 313 S.W.3d at 882. 
125 Id. at 883. 
126 Id. 
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CONCLUSION 

PPRs seem to behave like unruly children.  To at least some extent, that’s probably 

because we let them.  PPR provisions, frequently thought of as something handy to have but not 

likely ever to be used, tend to get drafted as an after-thought.  When this handiwork falls in the 

lap of an inexperienced judiciary operating in an unpredictable and sometimes arbitrary system, 

the stage is set for the perfect storm.  When the final curtain falls in the Courthouse Zone, parties 

rarely have what they bargained for or expected. 

 Even the best PPR contract cannot guarantee your client will not be involved in litigation.  

PPRs probably can’t be tamed completely, but they (and the exposure they create) can be 

corralled.  The practitioner can minimize the exposure by having a working familiarity with the 

basic principles that govern PPRs, being generally aware of historically-problematic 

matters/issues, and giving careful attention in the negotiation and drafting process.   

 


